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NOTICE  OF  EXECUTIVE  SESSION 


Notice  is  hereby  given  that  the  Public  Utilities  Commission  will  meet  in  Executive  Sessi 
on  Tuesday,  May  10.  1994  at  1:00  p.m.,  in  Room  2S7,  City  Hall,  San  Francisco,  California  to 
discuss  attorney-client  matters  in  the  following  cases,  in  accordance  with  Government  Code 
Sections  54956.9(a)  and  Charter  Section  3.500(f)(2): 

CONFERENCE  WITH  LEGAL  COUNSEL 
Existing  Litigation: 

(1)  General  Motors  Corporation  v.  City  &  County  of  San  Francisco,  et  al. 
(Complaint  in  Intervention) 

San  Mateo  Superior  Coun  No.  364-640 
Coordination  Proceeding.  Special  Title  (Rule  1550(b)) 
Judicial  Council  Coordination  Proceeding  No.  2668 

(2)  Harry  Cordellos  v.  CCSF.  et  al.,  Superior  Court  No.  952-520. 
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94-92 


Call  to  Order: 


2:05  p.m. 


Present:  President   Kay   K.   Yu,   Vice    President   Michael   E.  Hardeman, 

Commissioner  James  D.  Jefferson,  Commissioner  Morion  Miller, 
Commissioner  E.  Dennis  Normandy 


On  motion  of  Commissioner  Hardeman,  seconded  by  Commissioner  Jefferson,  the  Minutes 
of  the  Special  Meeting  of  April  19,  1994  were  approved. 

On  motion  of  President  Yu,  seconded  by  Commissioner  Jefferson,  the  Minutes  of  the  Regular 
Meeting  of  May  10,  1994  were  approved. 


A  tape  of  the  meeting  is  on  file  in  the  office  of  the  Secretary  of  the  Public  Utilities 
Commission. 


RESOLUTION 
NO. 


On  motion  of  Commissioner  Miller,  seconded  by  Commissioner 
Normandy,  the  following  resolution  was  adopted  in  Executive 
Session: 

94-0123  WD      Approving  settlement  of  litigation  in  the  case  of  General  Motors 

Corporation  vs.  City  and  County  of  San  Francisco,  Water 
Department,  Does  1  through  100,  San  Mateo  Supenor  Court  Case 
No.  364-640. 

VOTE:  AYES    -    Hardeman,  Jefferson.  Miller,  Normandy 
ABSENT  -  Yu 


On  motion  of  President  Yu  seconded  by  Commissioner  Jefferson, 
the  following  resolution  was  adopted: 

94-0124  MR       Approving  an  offer  of  judgment  in  the  case  of  Harry  Cordellos  v. 

CCSF,  et.al.,  Superior  Court  No.  952-520. 

VOTE:  AYES    -    Yu.  Hardeman.  Jefferson,  Miller.  Normandy 
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On  motion  oi  r'resident  Yu,  seconded  by  Commissioner  Hardeman, 
the  following  resolution  was  adopted: 

94-0125  WD      Adopting  a  revised  Schedule  of  Rates  to  be  charged  by  the  San 

Francisco  Water  Department  for  water  service  to  retail  customers 
in  San  Francisco  and  suburban  areas. 

VOTE:  AYES    -    Yu,  Hardeman,  Jefferson,  Miller,  Normandy 


On  motion  of  President  Yu,  seconded  by  Commissioner  Normandy, 
the  following  resolution  was  adopted: 

94-0126  WD      Adopting  a  revised  Schedule  of  Rates  to  be  charged  by  the  San 

Francisco  Water  Department  for  water  service  to  suburban  resale 
customers. 

VOTE:  AYES    -    Yu,  Hardeman,  Jefferson,  Miller,  Normandy 


On  motion  of  Commissioner  Jefferson,  seconded  by  President  Yu, 
the  following  resolution  was  adopted: 

94-0127  UEB     Approving  completion  of  work  under  Contract  No.  MR-889R2.  H. 

Welton  Flynn  Facility  Modifications;  assessing  liquidated  damages 
of  $9,000  for  late  completion;  approving  contract  scope  reduction 
of  $18,608.32;  releasing  final  payment  of  $29,732.17  to  the 
contractor,  Angotti  &  Reilley^.E.  Joo  Construction  Inc.;  and 
revising  final  contract  amount  to  $369,141.68. 

VOTE:  AYES    -    Yu,  Hardeman,  Jefferson,  Miller,  Normandy 


On  motion  of  Commissioner  Jefferson,  seconded  by  President  Yu, 
the  following  resolution  was  adopted: 

94-01 28  UEB     Requesting  the  Board  of  Supervisors'  approval  to  extend  the  time 

for  award  of  Municipal  Railway  Contract  MR-1101R2.  Muni  Metro 
System,  Market  Street  Track  Replacement,  Phase  4-Eleventh 
Street  to  Duboce  Avenue. 

VOTE:  AYES    -    Yu,  Hardeman,  Jefferson,  Miller,  Normandy 
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On  motion  of  Commissioner  Jefferson,  seconded  by  President  Yu, 
the  following  resolution  was  adopted: 

94-01 29  UEB     Accepting  the  work  performed  under  Hetch  Hetchy  Water  &  Power 

Contract  No.  HH-835,  Priest  Reservoir  Diversion  Channel,  as 
satisfactorily  completed:  assessing  liquidated  damages  of  $1 2,000 
for  late  completion:  approving  Contract  Modification  No.  1 
increasing  the  final  contract  amount  from  $1,271,390  to 
$1,421,000;  and  authorizing  final  payment  in  the  amount  of 
$173,437.97  to  RD&S  Contractors,  Inc. 

VOTE:  AYES    -    Yu,  Hardeman,  Jefferson,  Miiler,  Normandy 


On  motion  of  Commissioner  Jefferson,  seconded  by  President  Yu, 
the  following  resolution  was  adopted: 

94-0130  WD       Authorizing  the  transfer  of  $150,000  from  San  Francisco  Water 

Department  Project  785-01  {Bay  Division  Pipeline  #1  and  #2 
Expansion  Joint  Rehabilitation)  to  Project  Workphase  605-01 
(Define  Rights-of-Way  and  Property  Lines)  to  meet  additional  land 
survey  and  property  management  funding  requirements  for  FY 
1993-94. 

VOTE:  AYES    -    Yu,  Hardeman.  Jefferson,  Miller,  Normandy 


On  motion  of  Commissioner  Hardeman,  seconded  by  President  Yu, 
the  following  resolution  was  adopted: 

94-0131  MR       Selecting  Advanced  Diesel  Fuel  as  the  fuel  to  be  used  for  motor 

coaches  to  be  purchased  for  delivery  in  1996-1999. 

VOTE:  AYES    -    Yu,  Hardeman,  Jefferson,  Miller,  Normandy 


On  motion  of  President  Yu,  seconded  by  Commissioner  Miller,  the 
following  resolution  was  adopted: 

94-0132  UEB     Awarding  San  Francisco  Municipal  Railway  Contract  No.  MR-1 1 10. 

19th  Avenue  Improvements  Project-Phase  II,  in  the  amount  of 
$3,420,202.00  to  A.  Ruiz  Construction  Co.  &  Associates.  Inc. 

VOTE:  AYES    -    Yu,  Hardeman,  Jefferson,  Miller,  Normandy 


94-95 


On  motion  of  President  Yu,  seconded  by  Commissioner  Normandy, 
the  following  resolution  was  adopted: 

94-0133  BF       Authorizing  the  Assistant  General  Manager  of  Finance,  Public 

Utilities  Commission  to  apply  for,  accept,  and  expend  up  to 
$204,051  of  Transit  Development  Act  (TDA)  Article  3  funds  to  help 
finance  the  1993-94  operations  of  the  Municipal  Railway. 

VOTE:  AYES    -    Yu,  Hardeman,  Jefferson,  Miller,  Normandy 


Copies  of  the  above  resolutions  are  on  file  in  the  office  of  the  Secretary  of  the  Public  Utilities 
Commission. 


**************************** 


GENERAL  MANAGER'S  REPORT 

Presidio  Resolution 

Anson  B.  Moran,  General  Manager  of  Public  Utilities,  reported  that  the  Board  adopted  a 
resolution  urging  the  Commission  to  consider  bidding  on  the  sale  of  power  to  the  Presidio, 
urging  the  Commission  to  make  profits  from  the  sale  of  power  to  the  Presidio  tenants  and 
to  use  that  money  to  offset  costs  of  services  that  would  be  provided  by  the  City.  Mr.  Moran 
stated  that  he  would  be  reconciling  that  before  the  bid  is  submitted  in  June  1994. 

Budget  Status 

Mr.  Moran  reported  that  the  supplemental  appropriation  to  fund  Proposition  M  positions  had 
been  reduced  to  five  Commissioners  and  a  secretary.  It  was  passed  by  the  Budget 
Committee  but  was  held  over  for  two  weeks  at  the  Board  of  Supervisors. 

President  Yu  requested  the  City  Attorney  to  submit  a  legal  opinion  on  the  implications  of 
delaying  implementation  of  this  legislation.  She  directed  staff  to  send  a  letter  to  the  Board 
of  Supervisors  informing  them  of  the  implications  of  postponing  action  on  the  Proposition  M 
budget. 
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EXECUTIVE  SESSION 


The  Public  Utilities  Commission  met  in  executive  session  prior  to  today's  meeting  from  1:05 
p.m.  to  1 :55  p.m.  to  confer  with  legal  counsel  regarding  two  existing  litigations:  (1 )  Genera! 
N/lotors  Corporation  v.  City  &  County  of  San  Francisco,  et.al.,  San  Mateo  Superior  Court  No. 
364-640,  Coordination  Proceeding,  Special  Title  (Rule  1550(b)),  Judicial  Council  Coordination 
Proceeding  No.  2668;  and  (2)  Harry  Cordellos  v.  CCSF,  et.al..  Superior  Court  No.  952-520. 

President  Yu  moved  and  Commissioner  Jefferson  seconded  a  motion  not  to  disclose  the 
discussion  in  the  executive  session.  The  motion  passed  unanimously. 


Resolution  No.  94-0125:  Public  hearing  to  adopt  a  revised  Schedule  of  Rates  for  water 
service  to  retail  customers  in  San  Francisco  and  suburban  areas. 

Resolution  No.  94-0126:  Public  hearing  to  adopt  a  revised  Schedule  of  Rates  for  water 
service  to  suburban  resale  customers. 

President  Yu  remarked  that  the  Commission  was  mindful  of  the  hotel  industry's  importance 
to  the  community  as  the  City's  largest  employer  and  recognized  their  concern  with 
uncertainty  in  the  increase  of  water  rates. 

President  Yu  directed  staff  to  develop  the  next  five-year  plan  for  water  use  and  water  rates 
that  would  be  submitted  to  the  Board  of  Supervisors.  She  stated  that  the  plan  should  include 
a  plan  for  water  rate  increase  for  retail  use  and  suburban  use  and  a  plan  for  capital 
improvement  projects  and  how  they  will  be  funded.  The  plan  should  reconsider  the 
settlement  with  suburban  users  with  regard  to  funding  of  capital  improvement  projects. 

She  suggested  that  staff  work  with  suburban  users  and  large  commercial  users  such  as  the 
hotel  industry  and  laundromat  operators  in  the  development  of  the  five-year  plan.  She 
directed  staff  to  submit  a  schedule  of  the  development  process  and  implementation  of  the 
plan. 

William  H.  Laws.  Rate  Administrator,  San  Francisco  Water  Department,  stated  that  staff  met 
met  with  representatives  of  the  hotel  industry  and  reviewed  with  them  the  basis  used  for  the 
rate  increase.  Mr.  Laws  stated  that  the  hotel  council  was  advised  of  the  development  of  the 
next  five-year  plan  and  staff  encouraged  their  participation  in  the  process.  He  said  that  the 
hotel  council  was  advised  that  the  Water  Department  would  endeavor  to  keep  its  rates 
constant  for  the  next  year  other  than  cost  of  living  adjustments  with  a  caveat  for 
unanticipated  regulatory  requirements,  unusual  repair  maintenance  requirements  and  unusual 
high  claims. 

President  Yu  moved  to  adopt  Resolution  No.  94-01 25,  adopting  a  revised  Schedule  of  Rates 
for  water  service  to  retail  customers  in  San  Francisco  and  suburban  areas.  Commissioner 
Hardeman  seconded.  The  motion  passed  unanimously. 
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President  Yu  moved  to  adopt  Resolution  No.  94-01 26.  adopting  a  revised  Schedule  of  Rates 
for  vi^ater  service  to  suburban  resale  customers.  Commissioner  Normandy  seconded.  The 
motion  passed  unanimously. 


item  No.  (12):  Status  Report  on  Filtration  Avoidance  for  Hetch  Hetchy  Water  Supply. 

Steve  Leonard,  Project  Manager  for  San  Francisco  Water  Department  Hetch  Hetchy  Water 
Treatment  Project,  reported  that  the  department  is  currently  working  on  a  v^^ater  quality 
planning  study  looking  at  water  quality  issues  within  the  Water  Department,  filtration  at  Hetch 
Hetchy  and  filtration  requirements  for  the  Sunol  Filter  Plant.  Staff  is  also  doing  an 
engineering  study  that  includes  an  alternative  analysis.  The  alternative  analysis  involved  a 
survey  of  the  watershed  which  had  been  completed  and  staff  is  currently  reviewing  the  final 
draft. 

Mr.  Leonard  stated  that  staff  have  been  in  the  process  of  evaluating  20  possible  treatment 
alternatives,  out  of  50  alternatives  originally  considered.  They  started  evaluating  five  groups 
of  alternatives  such  as  full  filtration,  do  nothing,  enhance  disinfection,  partial  filtration  of  the 
aqueduct,  filtration  on  a  seasonal  basis  or  filtration  on  an  emergency  basis. 

Mr.  Leonard  stated  that  Hetch  Hetchy  already  met  the  federal  criteria  for  filtration  avoidance. 
A  water  treatment  plan  for  Hetch  Hetchy's  aqueduct  would  still  have  to  be  submitted  to  the 
State  in  January  1 995.  Mr.  Leonard  indicated  that  the  City  would  not  have  to  build  a  filtration 
plant  as  long  as  we  can  demonstrate  control  over  the  watershed,  control  of  operations  and 
a  new  treatment  system  that  will  meet  future  requirements. 

Mr.  Leonard  stated  that  the  department  would  request  approval  of  the  Commission  to  hire 
an  environmental  consultant  to  assist  in  the  environmental  planning  process  when  a 
treatment  alternative  is  selected. 

President  Yu  directed  staff  to  develop  a  pian  of  informing  customers  on  the  status  of  the 
project. 


94-98 


Item  No.  (13):  Presentation  regarding  the  Geary  Corridor  Systems  Planning  Study:  and 
authorizing  the  Geary  Transit  Study  team  to  carry  forward  seven  recommended  Geary  transit 
alternatives  into  a  more  comprehensive  analysis. 

Gerry  Holt  of  Merrill  and  Associates,  Consultant  for  the  Geary  Corridor  Study,  gave  a 
presentation  on  the  seven  recommended  Geary  transit  alternatives  using  an  overhead 
projector.  The  seven  alternatives  are:  Alternative  1  -  Transportation  Systems  Management 
(upgraded  bus  service);  Alternative  2A  -  Light  Rail  Partial  Subv^ray  from  Laguna  to  Union 
Square,  surface  median  operation  west  of  Laguna:  Alternative  2B  -  Light  Rail  Partial  Subway 
from  Laguna  to  South  of  Market,  surface  median  operation  west  of  Laguna:  Alternative  3A  - 
Electric  Trolley  Bus  Local  Service  with  Dual  Mode  Bus  Limited  Service,  partial  subway  from 
Laguna  to  South  of  Market;  Alternative  SB  -  Electric  Trolley  Bus  Local  Service  {median 
surface  operation  west  of  Laguna),  partial  subway  from  Laguna  to  South  of  Market; 
Alternative  3C  -  Electric  Trolley  Bus  Local  Service  (Median  surface  operation  west  of  Taylor); 
partial  subway  from  Taylor  to  South  of  Market;  and  Alternative  4  -  Light  Rail  All  Surface  Line. 

Peter  Straus,  Director  of  Strategic  Planning.  Municipal  Railway,  discussed  the  issues  raised 
in  the  development  of  the  preliminary  alternatives.  Among  those  issues  discussed  were  the 
impact  of  median  operations  on  parking  and  vegetation,  use  of  low  floor  cars  vs.  high  floor 
cars,  and  light  rail  operations  in  the  Market  Street  subway.  Mr.  Straus  stated  that  they  are 
looking  at  the  technical  aspects  of  operating  low  floor  vehicles  in  the  subway.  He  said  that 
staff  is  not  recommending  low  floor  vehicles  as  an  alternative  at  this  time. 

Mr.  Straus  indicated  that  staff  developed  a  BART  alternative  which  would  require  subway 
operation  throughout  the  corridor.  Staff  would  not  recommend  including  this  alternative  for 
further  analysis  since  it  is  costly  and  would  increase  the  operating  costs  of  the  Municipal 
Railway. 

Wilfred  T.  Ussery,  member.  Bay  Area  Rapid  Transit  (BART)  Board  of  Directors,  urged  the 
Commission  to  consider  two  additional  alternatives  from  BART.  One  of  the  alternatives 
would  be  a  "BART  only"  alternative  and  the  other  one  would  be  a  "BART  and  Muni  Metro 
dual  tunnel".  He  asked  the  Commission  to  defer  action  on  this  matter  and  said  that  the 
proposals  would  be  submitted  in  the  next  three  to  four  weeks. 

Jackie  Sachs  commented  that  she  supported  Alternative  2B,  the  light  rail  alternative  with  a 
subway  from  Laguna  to  South  of  Market  and  that  she  was  opposed  to  using  electric  trolley 
coaches.  She  urged  the  Commission  not  to  consider  the  proposed  BART  alternative. 

A.M.  Schreiber  spoke  opposing  any  changes  in  the  existing  system  on  the  Geary  Corridor. 

George  M.  Patterson,  commented  that  he  neither  supported  nor  opposed  the  project.  He 
stated  that  the  buses  running  along  Geary  were  sufficient.  He  suggested  continuing  the  Muni 
No.  38-Geary  line  to  34th  Avenue  to  a  circular  route  from  34th  Avenue  to  the  beach. 
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Margaret  Brady,  representing  "Save  Our  Richmond  Environment"  (SORE),  commented  in 
opposition  to  a  light  rail  system  in  the  corridor  and  median  strip  boardings.  She  suggested 
providing  electric  buses  and  local  motorized  buses  instead. 

Ron  Miguel,  President  of  the  Planning  Association  for  the  Richmond,  commented  that  he 
would  like  to  see  a  survey  of  ridership  to  determine  whether  this  study  needs  to  be  done. 

Martin  Choate  suggested  that  staff  evaluate  the  LRV  subway /surf ace  alternative  that  wili 
connect  to  Market  and  will  carry  more  passengers. 

Norman  Rolfe.  urged  the  Commission  to  proceed  with  the  study  and  give  consideration  on 
the  light  rail  alternative. 

Wayne  Sherman,  commented  in  favor  of  a  light  rail  alternative  that  would  increase  the  ability 
to  carry  ridership  in  the  Geary  Corridor. 

Commissioner  Jefferson  commented  that  the  remarks  received  from  some  members  of  the 
public  today  indicated  that  there  is  no  desire  from  residents  to  continue  with  the  project.  He 
indicated  that  perhaps  what  needs  to  be  done  is  to  consider  a  short  term  Transportation 
Systems  Management  alternative  to  improve  the  efficiency  of  existing  service. 

President  Yu  pointed  out  that  there  needs  to  be  more  outreach  to  the  community  in  the 
review  of  these  alternatives. 

President  Yu  directed  staff  to  come  back  to  the  Commission  when  the  BART  proposal  is 
received  and  to  address  the  issue  of  whether  there  is  demand  by  the  community  for  this 
project. 

This  item  was  continued  to  a  date  not  specified. 

Resolution  No.  94-0131 :  Presentation  regarding  the  Alternative  Fuels  Study,  Phase  2:  and 
selecting  Advanced  Diesel  Fuel  for  motor  coaches  to  be  purchased  for  delivery  in  1 996-1 999. 

The  alternative  fuel  options  evaluated  for  future  motor  coaches  that  would  be  delivered  in 
1996-1999  were  Advanced  Diesel,  Compressed  Natural  Gas  (CNG),  Liquified  Natural  Gas 
(LNG),  and  Methanol.  Mike  Corcoran,  Vice  President  of  Gannett  Fleming  and  Project 
Manager  for  the  Alternative  Fuels  Study,  defined  each  of  the  alternative  fuels. 

Ben  Ritchie  of  Battelle  Memorial  Institute  gave  a  presentation  using  an  overhead  projector. 
Mr.  Ritchie  discussed  the  cost  and  operational  impacts  for  each  alternative  fuel.  He  stated 
that  factors  such  as  fueling  facility,  maintenance  facility  and  vehicle  costs  were  considered 
in  the  cost  analysis.  He  recommended  advanced  diesel  for  use  in  future  purchases  of  motor 
coaches  since  it  is  the  cheapest  alternative. 


94-100 


Mr.  Fleming  stated  that  with  advanced  diesel  we  would  incur  less  incremental  cost  than  using 
any  of  the  other  three  alternative  fuel  types.  The  Municipal  Railway  already  uses  diesel  fuel 
and  it  is  not  necessary  to  change  existing  fuel  dispensers.  Advanced  Diesel  also  meets 
California  Air  Resources  Board  (CARS)  emission  regulations. 

Mr.  Moran  asked  about  the  possibility  of  the  fleet  being  decertified  after  a  period  of  time.  Mr. 
Ritchie  replied  that  he  would  inquire  whether  there  are  requirements  for  recertification.  Philip 
Chin,  Deputy  General  Manager  of  the  Municipal  Railway  Administration  and  Engineering 
Division,  pointed  out  the  need  to  change  to  advanced  diesel  fuel  from  the  low  sulphur  diesel 
being  used  now.  He  said  based  on  current  emission  standards,  it  does  not  appear  that  the 
Municipal  Railway  will  be  required  to  get  recertification. 

Karen  Muggins,  member  of  the  Northern  California  Fleet  Energy  Project,  commented  in 
support  of  using  Compressed  Natural  Gas  because  it  burns  cleaner. 

Commissioner  Hardeman  made  a  motion,  seconded  by  President  Yu,  to  adopt  a  resolution 
selecting  advanced  diesel  fuel  for  motor  coaches  to  be  purchased  for  delivery  in  1 996-1 999. 
The  motion  passed  unanimously. 

Resolution  No.  94-0132:  Awarding  San  Francisco  Municipal  Railway  Contract  No.  MR-1 1 1 0, 
1 9th  Avenue  Improvements  Project  -  Phase  II  to  A.  Ruiz  Construction  Co.  &  Associates,  inc. 

Jim  Nelson,  Project  Manager,  Municipal  Railway,  reported  that  staff  reached  a  compromise 
with  the  neighborhood  regarding  the  naming  of  the  platform  stops.  Neighborhood  groups  had 
suggested  local  area  names  for  the  stops.  Staff  supported  names  that  would  identify  the 
location  for  the  general  public.  Staff  recommended  that  the  Commission  approve  the  pnmary 
names  as  S.F.  State  and  Stonestown.  with  secondary  names  on  all  signage  of  Park 
Merced/Holloway  Avenue  and  LakesideA^/inston  Drive,  respectively. 

Robert  Pender  left  a  note  indicating  support  of  staff's  recommendation. 

Landis  Whistler.  19th  Avenue  Committee,  supported  naming  the  platforms  on  19th  Avenue 
as  Stonestown  and  San  Francisco  State.  He  said  that  there  was  only  a  small  group  of 
people  who  wanted  the  Winston  Avenue  stop  to  be  named  Lakeside. 

James  Chan,  a  Director  of  Lakeside  Property  Owners  Association,  spoke  in  support  of  staff's 
recommendation. 

Commissioner  Jefferson  stated  that  assigning  names  to  Muni  stations  is  not  one  of  the 
Municipal  Railway's  standard  policies.  He  directed  staff  to  rescind  its  action  and  adhere  to 
the  standard  policy  of  uniformity  throughout  the  City.  President  Yu  directed  staff  to  continue 
with  the  current  policy  of  not  giving  names  to  Muni  stations.  Commissioner  Hardeman 
expressed  support  for  the  name  change.  President  Yu  directed  that  staff  calendar  for  the 
next  meeting  consideration  of  a  policy  regarding  the  naming  of  Municipal  Railway  stations. 


94-101 


President  Yu  made  a  motion,  seconded  by  Commissioner  Miller,  to  award  Municipal  Railway 
Contract  No.  MR-1110,  19th  Avenue  Improvements  Project  -  Phase  II,  in  the  amount  of 
$3,420,202.00  to  A.  Ruiz  Construction  Co.  &  Associates,  Inc.  The  motion  passed 
unanimously. 


************************* 


THEREUPON.  THE  MEETING  WAS  ADJOURNED:  5:25  P.M. 


Romaine  A.  Boldridge 
Secretary 


94-1U2 


PUBLIC  UTILITIES  C0MI\i(l§§l(5N 

CfTY  AND  COUNTY  OF  SAN  FRANCISCO 


94-0123 

RESOLUTION  No  


WHEREAS,  the  City  Attorney  and  PUC  General  Claims  Agent  have 
recommended  that  the  litigation  entitled  General  Motors  Corporation 
vs.  City  and  County  of  San  Francisco,  Water  Department,  Does  1 
through  100,  San  Mateo  Superior  Court  Case  No.  364-640,  be  settled 
for  the  gross  amount  of  $424,062.50;  and 

WHEREAS,  such  settlement  is  in  the  best  interest  of  the  City  and 
County  of  San  Francisco;     NOW,   THEREFORE,   BE  IT 

RESOLVED,  that  this  Commission  approves  settlement  of  said 
litigation  in  the  gross  amount  of  $424,062.50. 


/  hereby  certify  that  the  foregoing  resolution  loas  adopted  by  the  Public  Utilities  Commission 

at  its  meeting  of   MAY      1 0 1994  /?       .  ^ 


Secretary,  Public  Utilities  Commission 


CfTV  AND  COUWrr  OF  SAN  FRANCISCO 


RESOLUTION  No. 


94-0124 


WHEREAS,  the  City  Attorney  has  recommended  an  offer  of  Judgment  be  made  pursuant 
to  Code  of  Civil  Procedure  §99X  in  the  case  of  Cordellos  v.  City  and  County  of  San  Francisco, 
No.  952-520  in  the  San  Francisco  Superior  Court,  that  said  offer  include  a  money  judgment  not 
to  exceed  S35,()0()  plus  reasonable  attorneys  fees  as  determined  by  the  Court  and  the  issuance  of 
an  injunction  directing  the  Muni  Railway  to  cause  its  drivers  to  call  out  stops  as  required  by  law 
and  to  complete  its  edge  detection  program  as  required  by  law.  and 

WHEREAS,  such  offer  is  in  the  best  interest  of  the  City  and  County  of  San  Francisco, 
now,  therefore,  be  it 

RESOLVED,  that  this  Commission  approves  that  an  offer  of  judgment,  pursuant  to 
California  Code  of  Civil  Procedure  §998,  be  made  by  the  City  Attorney  in  the  above  action  on 
the  terms  described  above. 


cordelos.doc 


/  hereby  certify  that  the  foregoing  resolution  was  adopted  by  the  Public  Utilities  Commission 

at  its  meeting  of    MAY  L0_1991 


Secretary,  Public  Utilities  ComiMission 


PUBLIC  UTILI !  Itb  I^UMMISSIUN 

CTTY  AND  COUhTTY  OF  SAN  FRANCISCO 


RESOLUTION  No.         9  4  "  0  1  25 


WHEREAS,  This  Commission  on  March  22,  1994,  by  Resolution  No.  94-0081, 
designated  April  12.  1994.  as  the  date  for  a  pubhc  hearing  to  be  conducted  at  2:00  p.m.  at 
City  Hall.  Room  282.  San  Francisco,  by  the  Public  Utilities  Commission  to  consider  a 
proposal  for  a  149?  rate  increase  for  water  service  and  water  supplied  by  the  San  Francisco 
Water  Department  to  its  retail  customers  within  and  outside  the  City  and  County  of  San 
Francisco;  and 

WHEREAS,  Members  of  the  public  have  been  given  an  opportunity  and  have 
expressed  their  views  on  the  recommended  Schedule  of  Rates;  now,  therefore,  be 

RESOLVED,  That  pursuant  to  a  published  notice  of  intention  of  the  Public  Utilities 
Commission  to  adopt  a  revised  Schedule  of  Rates  to  be  charged  by  the  San  Francisco  Water 
Department  for  retail  water  service  in  San  Francisco  and  suburban  areas,  and  a  public 
hearing  held  on  April  12,  1994.  a  copy  of  said  Schedule  of  Rates  and  Charges  being  on  file 
in  the  office  of  the  Secretary  of  this  Commission  and  being  made  part  of  this  resolution  by 
reference,  this  Commission  hereby  adopts  14%  rate  increase  as  enumerated  in  water  service 
in  San  Francisco  and  suburban  areas  which  shall  be  uniform  to  the  nearest  ten  cents  on 
service  charges  and  to  the  nearest  cent  on  water  rates  for  all  water  delivered  within  the  City 
and  County  of  San  Francisco  and  all  water  delivered  to  the  Suburban  Non-Resale  customers; 
and  be  it 


FURTHER  RESOLVED,  That  the  FY  1994-95  Schedule  of  Rates  and  Charges  shall 
be  effective  with  meter  readings  made  on  or  after  July  1,  1994;  and  be  it 

FURTHER  RESOLVED.  That  the  foregoing  rate  schedules  are  for  the  purpose  of 
meeting  operating  expense,  including  employee  wage  rates  and  fringe  benefits,  purchasing 
or  leasing  of  supplies,  equipment  or  materials,  meeting  financial  reserve  needs  and 
requirements,  obtaining  funds  for  capital  projects  necessary  to  maintain  service  within 
existing  service  areas  and  other  budgetary  requirements  of  the  San  Francisco  Water 
Department;  and  be  it 

FURTHER  RESOLVED,  That  in  accordance  with  File  8832,  Ordinance  7384,  this 
Commission  approves  and  hereby  submits  to  the  Board  of  Supervisors  a  report  of  the 
anticipated  effect  of  the  foregoing  Schedule  of  Rates  to  be  charged  by  the  areas  based  upon 
the  budget  of  the  San  Francisco  Water  Department  for  the  current  and  ensuing  fiscal  year, 
together  with  all  the  data  supporting  such  conclusions  and  a  statement  of  the  anticipated  tax 
subsidy,  if  any,  for  such  years. 


F:\Rale5.PUC 


/  hereby  certify  that  the  foregoing  resolution  was  adopted  by  the  Public  Utilities  Commission 
at  its  meeting  of  MAY  101994 


Secre tary,  Public  Utilities  Commission 


■■■■    Ill  ^^^m^^^m   

COY  AND  COUNTY  OF  SAN  FRANCISCO 

94-0126  CORRECTED 
RESOLUTION  No.  


WHEREAS,  This  Commission  on  March  22,  1994,  by  Resolution  No.  94-0081, 
designated  Tuesday,  April  12,  1994,  as  the  date  for  a  public  hearing  to  be  conducted  at  2:00 
p.m.,  at  City  Hall,  Room  282,  San  Francisco,  by  the  Public  Utilities  Commission  to  consider 
a  proposal  for  rate  increases  for  water  service  and  water  supplied  by  the  San  Francisco 
Water  Department  to  its  wholesale  customers  with  long  term  contracts;  and 

WHEREAS.  Members  of  the  public  have  been  given  an  opportunity  and  have 
expressed  their  views  on  the  recommended  Schedule  of  Rates;  now,  therefore,  be  it 

RESOLVED.  That  pursuant  to  a  published  notice  of  intention  of  the  Public  utilities 
Commission  to  adopt  a  revised  Schedule  of  Rates  to  be  charged  by  the  San  Francisco  Water 
Department  for  water  service  to  suburban  resale  customers,  and  a  public  hearing  held  on 
April  12,  1994.  a  copy  of  said  revised  Schedule  W-25  Resale  Use  With  Long  Term  Contract 
being  on  file  in  the  office  of  the  Secretary  of  this  Commission  and  being  made  part  of  this 
resolution  by  reference,  this  Commission  hereby  adopts  a  revised  Schedule  W-25  to  be 
charged  by  the  San  Francisco  Water  Department  for  water  service  to  suburban  wholesale 
customers  and  shall  include  a  increase  of  18.9  percent  on  rates  and  charges  which  shall  be 
uniform  to  the  nearest  dollar  on  service  charges  and  to  the  nearest  cent  on  water  rates  for 
all  water  delivered  to  this  class  of  customer;  and  be  it 

FURTHER  RESOLVED,  That  said  revised  Schedule  of  Rates  and  Charges  shall 
become  effective  with  meter  readings  made  on  or  after  July  1,  1994;  and  be  it 

FURTHER  RESOLVED,  That  the  foregoing  rate  schedules  are  for  the  purpose  of 
meeting  operating  expenses,  including  employee  wage  rates  and  fringe  benefits,  purchasing 
or  leasing  of  supplies,  equipment  or  materials,  meeting  financial  reserve  needs  and 
requirements,  obtaining  funds  for  capital  projects  necessary  to  maintain  service  within 
existing  service  areas  and  other  budgetary  requirements  of  the  San  Francisco  Water 
Department;  and  be  it 

FURTHER  RESOLVED,  That  in  accordance  with  File  8832,  Ordinance  7384,  this 
Commission  approves  and  hereby  submits  to  the  Board  of  Supervisors  a  report  of  the 
anticipated  effect  of  the  foregoing  revision  of  the  Schedule  of  Rates  to  be  charged  by  the 
San  Francisco  Water  Department  for  water  service  in  San  Francisco  and  suburban  areas 
based  upon  the  budget  of  the  San  Francisco  Water  Department  for  the  current  and  ensuing 
fiscal  year,  together  with  all  the  data  supporting  such  conclusions  and  a  statement  of  the 
anticipated  tax  subsidy,  if  any,  for  such  years. 


F:\SURPUC 


/  hereby  certify  that  the  foregoing  resolution  was  adopted  by  the  Public  Utilities  Commission 


at  its  meeting  of 


MAY     1  0  1994 


Secretary,  Public  Utilities  ComrMssion 


REVISED 


SCHEDULE  W-25     RESALE  USE  WITH  LONG  TERM  CONTRACT 

For   service   to  Municipalities,    Water   Districts   and  others  who 
under  long  term  contracts,  purchase  water  for  resale,   in  whole  or 
in  part,   as  water: 

FIRST:     A  SERVICE  CHARGE  base  on  the  size  of  the  meter: 
 MONTHLY  CHARGES 


DISC/COMPOUND         CREST  MAGNETIC  TURBO 

METERS  METERS  METERS  METERS 


METER 
SIZE 


5/8 

in 

$  9 

.00 

3/4 

in 

14 

.  00 

1 

in 

24 

.00 

1  1/2 

in 

34 

.00 

2 

in 

63 

.00 

3 

in 

126 

.00 

4 

in 

253 

.00 

6 

in 

379 

.00 

8 

in 

505 

.00 

10 

in 

631 

.00 

12 

in 

758 

.00 

16 

in 

1,  010 

.00 

18 

in 

20 

in 

281.00    459.00 

545,00    999.00 

1,062.00  1,802.00  1,492.00 

1,378.00    2,698.00 

1,464.00  4,104.00   

4,477.00    5,740.00 


4,879.00 


5,051.00     

The  service  charge  for  a  battery  of  meters  installed  on  one  service 
in  lieu  of  one  meter  or  for  a  special  type  of  meter  shall  be  based 
on  the  size  of  single  or  multiple  standard  type  meters  of 
equivalent  capacity. 

SECOND:  A  CHARGE  FOR  WATER  DELIVERED '  based  on  one  month  meter 
readings : 

$300.56  per  acre-foot  or  $0.69  per  100  cu.  ft. 


ur  I  AND  COONrr  OF  SAN  FRANCISCO 

94-0127 

RESOLUTION  Na  


WHEREAS.  Under  San  Francisco  Municipal  Railway  Contract  No. 
MR-889R2.  modifications  are  to  be  performed  at  the  H.  Welton  Flynn  Motor 
Coach  Division  Facility;  and 

WHEREAS,  Under  PUC  Resolution  92-0359,  this  Commission 
awarded  San  Francisco  Municipal  Railway  Contract  No.  MR-889R2.  Flynn 
Facility  Modifications  in  the  amount  of  Three  Hundred  Ninety  Six  Thousand 
Seven  Hundred  Fifty  Dollars  ($396,750.00)  to  Angotti  &  Reilly/T.E.  Joo 
Construction  Inc.  A  joint  Venture  bidder,  and 

WHEREAS,  The  contractor  completed  all  the  work;  and 

WHEREAS,  The  contractor  substantially  completed  the  contract  on 
November  30. 1 994.  approximately  4  months  later  than  the  original  contract 
completion  date;  and 

WHEREAS,  The  PUC  Office  of  Contract  Compliance  have  approved 
the  DBE  participation  for  the  contract;  now  therefore,  be  it 

RESOLVED.  That  this  Commission  approves  the  completion  of  the 
contract,  agrees  with  the  liquidated  damages  assessment  of  $9000.00  for 
late  completion,  approve  a  contract  scope  reduction  of  $18,608.32, 
releasing  final  payment  in  the  amount  of  $29,732.17,  and  revising  the  final 
contract  amount  to  $369,141.68. 


/  hereby  certify  that  the  foregoing  resolution  was  adopted  by  the  Public  Utilities  Commission 

at  its  meeting  of    MAY  1 0  1994 


Secretary,  Public  Utilities  Comrmssioi 


CfTY  AND  COUNTY  OF  SAN  FHflNCI-SfO 


RESOLUTION  No.  _  94-0128 


WHEREAS,  On  January  25.  1994.  the  Public  Utilities  Commission 
authorized  bid  call  for  Municipal  Railway  Contract  MR-1101R2,  Muni  Metro 
System,  Market  Street  Track  Replacement,  Phase  4  -  Eleventh  Street  to 
Duboce  Avenue;  and 

WHEREAS,  On  March  8,  1994.  the  Public  Utilities  Commission 
received  two  bids  for  the  subject  contract;  and 

WHEREAS.  The  additional  time  required  by  PUC  staff  to  review 
protests  submitted  by  the  bidders  and  to  determine  the  lowest  responsive 
bidder  will  result  in  the  award  of  the  construction  contract  being  made 
beyond  60  days  after  receipt  of  bids;  and 

WHEREAS,  Section  6.1  of  the  Administrative  Code  requires  that 
award  of  contract  be  made  not  later  than  60  days  after  receipt  of  bids 
unless  the  time  for  letting  such  contract  be  extended  by  resolution  of  the 
Board  of  Supervisors  and  upon  recommendation  by  the  Department  Head, 
Board  or  Commission  responsible  for  such  award;  now,  therefore,  be  it 

RESOLVED,  That  this  Commission  hereby  requests  the  Board  of 
Supervisors'  approval  to  extend  the  time  for  award  of  Municipal  Railway 
Contract  MR-1101R2.  Muni  Metro  System.  Market  Street  Track 
Replacement,  Phase  4  -  Eleventh  Street  to  Duboce  Avenue. 


/  hereby  certify  that  the  foregoing  resolution  was  adopted  by  the  Public  Utilities  Commission 
at  its  meeting  of   MAY       10 1994 


Secretary,  Public  Utilities  Commission 


CITY  AND  COUNn  OF  SAN  FRANCISCO 


RESOLUTION  No.  . 


94-0129 


RESOLVED,  That  this  Commission  accept  the  work  performed 
under  Hetch  Hetchy  Water  and  Power  Contract  HH-835,  Priest 
Reservoir  Diversion  Channel  as  satisfactorily  completed,  assess 
Liquidated  Damages  of  $12,000,  approve  Contract  Modification  No.  1 
increasing  the  final  contract  amount  from  $1,271,390  to  $1,421,000, 
and  authorize  final  payment  in  the  amount  of  $173,437.97,  to  RD&S 
Contractors,  Inc. 


/  hereby  certify  that  the  foregoing  resolution  was  adopted  by  the  Public  Utilities  Commission 

MAY     1  0  1994 


at  its  meeting  of. 


Secretary,  Public  Utilities  ComMissio 


PUHLfU  UTILI I  Its  LUIWMfSSIUir 

ury  ANO  COUNTY  OF  SAN  FRANCISCO 


RESOLUTION  No.  94*0130 


WHEREAS,  San  Francisco  Water  Department  Project  605-01  (Define  Rights-of-Way  and 
Property  Lines)  is  a  consolidation  of  two  previous  projects  in  the  SFWD  which  involved  property 
management  as  well  as  mapping  and  surveying  of  property  and  facility  locations;  and, 

WHEREAS,  the  development  of  private  property  adjacent  to  the  SFWD  right-of-way  and 
watershed  has  increased  the  number  of  encroachments  into  City  properties;  and, 

WHEREAS,  resolution  of  these  encroachments  requires  extensive  research  of  assessor's 
records  in  different  counties,  an  increasing  amount  of  land  surveys,  and  preparation  of  legal  records, 
all  of  which  has  increased  the  work  for  land  surveyors  and  property  management;  and, 

WHEREAS,  there  has  been  a  decrease  in  the  number  of  large  construction  projects  requiring 
survey  work  which  has  allowed  the  surveyors  to  focus  on  resolution  of  a  backlog  of  right-of-way  issues 
and  watershed  issues;  and, 

WHEREAS,  this  additional  land  survey  and  property  management  work  has  resulted  in  the 
shortage  of  $150,000  in  Project  605-01  for  FY  93-94;  and, 

WHEREAS,  Project  785-01  (Bay  Division  Pipeline  #1  and  #2,  Expansion  Joint 
Rehabilitation)  has  been  delayed  due  to  Corps  of  Engineers  and  Bay  Conservation  and  Development 
Commission  permitting  requirements  to  mitigate  impacts  to  sensitive  marsh  lands  with  identified 
endangered  species;  now,  therefore,  be  it 

RESOLVED,  that  this  Commission  hereby  authorizes  the  transfer  of  $150,000  from  Project 
785-01  to  Project  605-01  to  meet  the  additional  land  survey  and  properly  management  funding 
requirements  for  FY  93-94. 


ZANKKR  KOAD 


/  hereby  certify  that  the  foregoing  resolution  was  adopted  by  the  Public  Utilities  Commission 

MAY     1  0  1994 


at  its  meeting  of  ^ 


Secretary,  Public  Utilities  Commissio 


CTTY  AND  COUNTY  OF  SAN  FRANCISCO 


RESOLUTION  No. 


94-0131 


WHEREAS,  The  Municipal  Railway  will  be  replacing  280  dieeel  coaches  during 
1996-1999;  and 

WHEREAS,  Development  of  the  specifications  for  these  vehicles  should  begin 
in  early  1994;  and 

WHEREAS,  A  decision  on  whether  these  vehicles  will  be  diesel-fueled  or 
alternatively-fueled  must  be  made  before  the  specifications  can  be  developed;  and 

WHEREAS,  The  Alternative  Fuels  Study,  Phase  1  and  Phase  2,  has  been 
conpleted;  and 

WHEREAS,  Based  on  the  evaluation  in  this  Study,  both  the  Consultant  and 
staff  recommend  that  the  motor  coaches  to  arrive  in  1996-1999  be  powered  by 
Advanced  Diesel  fuel;  now,   therefore,  be  it 

RESOLVED,  That  the  Public  Utilities  Commission  hereby  declares  that  the 
purchase  of  motor  coaches  to  arrive  in  1996-1999  shall  consist  of  vehicles 
powered  by  Advanced  Diesel  fuel;  and,  be  it  further 

RESOLVED,  That  the  design  of  any  new  motor  coach  facilities  be  done  such 
that  the  facility  could  be  easily  modified  to  accommodate  alternatively-fueled 
vehicles  in  the  future. 


/  hereby  certify  that  the  foregoing  resolution  was  adopted  by  the  Public  Utilities  Commission 


at  its  meeting  of 


CfTY  ANt)  COU^fT> 


RESOLUTION  No. . 


94-0132 


WHEREAS,  Under  Municipal  Railway  Contract  No.  MR-UIO,  19th 
Avenue  Improvements  Project-  Phase  II  is  to  be  constructed  with  financial 
assistance  from  State  and  Federal  grants;  and 

WHEREAS,  The  Department  of  City  Planning  issued  a  Certificate  of 
Determination  of  Exemption/Exclusion  from  Environmental  Review  as  a  Specified 
Mass  Transit  Projects  (  State  Guidelines,  Section  15275);  Public  Resources  Code, 
Section  21080(b)  (  11-13)  on  June  22,  1990;  and 

WHEREAS,  Bids  for  this  work  were  received  and  open  publicly  on  April 
12,  1994;  and 

WHEREAS,  On  April  29,  1994,  the  Utilities  Engineering  Bureau  notified 
all  bidders  of  their  intent  to  award  the  contract  to  the  lowest  responsive  bidder; 
and 

WHEREAS,  Stacy  and  Witbeck,  Inc./  Nationwide,  A  Joint  Venture 
protested  the  proposed  award  to  A.  Ruiz  Construction  Co.  &  Associates  without 
merit  contesting  the  experience  of  the  traffic  control  subcontractor,  the  track 
subcontractor,  and  the  steel  erector  subcontractor;  and 

WHEREAS,  The  City  Attorney  supports  the  decision  to  award  contract  to 
A.  Ruiz  Construction  Co.  and  Associates;  and 

WHEREAS,  The  Office  of  Contract  Compliance  has  determined  that  A. 
Ruiz  Construction  Co.  &  Associates,  a  PUC  certified  Disadvantage  Business 
Enterprise,  has  exceeded  the  32  percent  DBE  goal;  now  therefore,  be  it 

RESOLVED,  That  this  Commission  awards  San  Francisco  Municipal 
Railway  Contract  No.  MR-1 1 10,  19th  Avenue  Improvements  Project  Phase  II  in 
the  amount  of  $3,420,202.00  to  A.  Ruiz  Construction  Co.  &  Associates,  Inc., 
1615  Cortland  Avenue.  San  Francisco,  Calif.  94110. 


/  hereby  certify  that  the  foregoing  resolution  was  adopted  by  the  Public  Utilities  Commission 

,  MAY      10  1994 

at  its  meeting  of  


Secretary,  Public  Utilities  Commission 


cm  AND  COUNTY  OF  SAN  FRANCISCO 


RESOLUTION  No. 


WHEREAS,  The  City  and  County  of  San  Francisco  Department  of  Parking  and 
Traffic  has  notified  the  San  Francisco  Public  Utilities  Commission  that  it  will  not 
apply  for  $204,051  in  1993-94  TDA  Article  3  funds  to  fund  bicycle-related  projects; 
and 

WHEREAS,  Those  funds  may  be  made  available  for  general  transit  purposes 
if  the  relevant  local  agencies  decide  that  the  money  would  be  better  used  for  that 
purpose;  and 

WHEREAS,  The  San  Francisco  Public  Utilities  Commission  has  met  the 
Metropolitan  Transportation  Commission  (MTC}  requirements  for  fund  eligibility, 
including  participation  in  the  Transit  Operating  Coordinating  Council  (TOCC);  and 

WHEREAS,  The  City  and  County  of  San  Francisco  Public  Utilities 
Commission  proposes  to  claim  $204,051  in  TDA  Article  3  monies  to  help  finance 
the  1993-94  operations  of  the  Municipal  Railway;  now  THEREFORE  BE  IT 

RESOLVED,  That  the  Assistant  General  Manager  of  Finance,  Public  Utilities 
Commission,  is  authorized  to  apply  for,  accept,  and  expend  up  to  $204,051  of 
Transit  Development  Act  (TDA)  Article  3  1993-94  funds  for  1993-94  operations; 
and  be  it  further 

RESOLVED,  That  the  Assistant  General  Manager  of  Finance,  Public  Utilities 
Commission  ,  is  authorized  to  furnish  whatever  additional  information  might  be 
requested  by  the  Metropolitan  Transportation  Commission  in  connection  with  this 
request. 

j:\daia\moper\shorterm\td8suppl.wpd 


/  hereby  certify  that  the  foregoing  resolution  was  adopted  by  the  Public  Utilities  Commission 

at  its  meeting  of   MAY       1  0  1994 


Secretary,  Public  Utilities  Commission 


ANSON  B.  MORAN 


General  Manager 


FRANK  M.  JORDAN 
Mayor 


CI  I  Y  ANU  UUUri  I  T  KJr  rnMiNoioow 


SAN  FRANCISCO 
UUMaPAL  RAILWAY 


HETCH  HETCHY 


WATCR  AND  POWER 


SAN  FRAHaSCO 
WATER  DEPARThEHT 


May  20.  1994 


NOTICE  OF  EXECUTIVE  SESSION 


Notice  is  hereby  given  that  the  Public  Utilities  Commission  will  meet  in  Executive 
Session  on  Tuesday,  May  24.  1994  at  1:30  p.m.,  in  Room  287.  City  Hall,  San  Francisco, 
California  to  discuss  attorney-client  matters  pending  litigation,  in  accordance  with 
Government  Code  Section  54956.9(a): 

CONFERENCE  WITH  LEGAL  COUNSEL 
Existing  Litigation: 

Administrative  Proceeding  Against  Stacy  &  Witbeck. 


287  CITY  HALL  •  SAN  FRANCISCO.  CALIFORNIA  94102  •  (415)554-7316  •  FAX  (415)  554-7470 


Romaine  A.  Boldridge 
Secretary 


MINUTES 

PUBLIC  UTILITIES  COMMISSION 
CITY  AND  COUNTY  OF  SAN  FRANCISCO 

Frank  M.  Jordan 
MAYOR 

REGULAR  MEETING 

Room  282,  City  Hall 
2:00  P.M. 
May  24,  1994 

COMMISSIONERS 
Kay  K.  Yu,  President 
Michael  E.  Hardeman,  Vice  President 
James  D.  Jefferson 

Morton  Miller 
E.  Dennis  Normandy 


DEPARTMENTS 
Municipal  Railway 
Water  Department 
Hetch  Hetchv 


BUREAUS 
Engineering  and  Construction  Management 
Financial  Management 
Information  Systems 
Personnel  and  Training 


Anson  B.  Moran 
GENERAL  MANA(;ER 


Romaine  A.  Boldridge 
SECRETARY 


94-103 


Call  to  Order: 


2:22  p.m. 


Present:  President    Kay    K.    Yu,    Vice    President    Michael    E.  Hardeman, 

Commissioner  James  D.  Jefferson,  Commissioner  Morton  Miller, 
Commissioner  E.  Dennis  Normandy 


On  motion  of  Commissioner  Miller,  seconded  by  Commissioner  Jefferson,  the  Minutes  of  the 
Regular  Meeting  of  May  10,  1994  were  approved. 


A  tape  of  the  meeting  is  on  file  in  the  office  of  the  Secretary  of  the  Public  Utilities 
Commission. 


************************** 


RESOLUTION 
NO. 


On  motion  of  President  Yu,  seconded  by  Commissioner  Jefferson, 
the  following  resolution  was  adopted: 

94-0134  UEB      Awarding  San  Francisco  Water  Department  Contract  No.  WD-2141, 

8-Inch  Ductile  Iron  Main  Installation  in  Townsend  Street  between 
2nd  and  7th  Streets,  in  the  amount  of  $396,500.00  to  Shaw 
Pipeline,  Inc.,  the  lowest  responsible  bidder. 

VOTE:  AYES    -    Yu,  Hardeman,  Jefferson,  Miller,  Normandy 


On  motion  of  President  Yu,  seconded  by  Commissioner  Jefferson, 
the  following  resolution  was  adopted: 

94-0135  BP        Approving  collection  of  charges  from  miscellaneous  debtors  for 

damages  against  the  Municipal  Railway  in  the  amount  of  $5,450.56 
for  the  month  of  March  1994. 

VOTE:  AYES    -    Yu.  Hardeman,  Jefferson,  Miller,  Normandy 


94-104 


On  motion  of  President  Yu,  seconded  by  Commissioner  Normandy, 
the  following  resolution  was  adopted: 

94-0136  MR       Amending  the  Muni  Design  Guidelines  for  Outdoor,  High-level, 

Center  Boarding  Platforms  to  include  a  policy  for  naming  platform 
stops  or  stations. 

VOTE:  AYES    -    Yu,  Hardeman,  Jefferson,  Miller,  Normandy 


On  motion  of  Commissioner  Jefferson,  seconded  by  Commissioner 
Hardeman,  the  following  resolution  was  adopted: 

94-01 37  WD       Authorizing  the  General  Manager  of  the  Water  Department  to  close 

out  the  professional  services  agreement  with  Information  and 
Support  Services  for  the  design,  implementation  and  administration 
of  an  education  program,  and  to  release  ail  payment  retention;  and 
authorizing  the  use  of  the  unspent  balance  to  complete  the 
necessary  work  using  City  staff  and  other  contractual  services. 

VOTE:  AYES    -    Yu,  Hardeman,  Jefferson,  Miller,  Normandy 


On  motion  of  Commissioner  Miller,  seconded  by  Commissioner 
Hardeman,  the  following  resolution  was  adopted: 

94-0138  HH       Authorizing  the  General  Manager  of  Hatch  Hetchy  Water  and 

Power  to  execute  an  Energy  Interchange  Agreement  with  Lassen 
Municipal  Utility  District  for  the  exchange,  purchase,  and  sale  of 
electric  energy  for  a  term  of  five  years  with  a  provision  for 
termination  upon  thirty  days  advance  notice. 

VOTE:  AYES    -    Yu,  Hardeman,  Jefferson,  Miller,  Normandy 


On  motion  of  Commissioner  Miller,  seconded  by  President  Yu.  the 
following  resolution  was  adopted: 

94-01 39  HH       Authorizing  the  General  Manager  of  Public  Utilities  to  negotiate  and 

execute  Modification  No.  8  to  the  agreement  with  Call  Company  to 
provide  assistance  in  connection  with  the  City's  power  contracts, 
thereby  increasing  the  contract  amount  by  $45,000.  for  a  total 
contract  not  to  exceed  $724,000. 

VOTE:  AYES    -    Yu,  Hardeman,  Jefferson,  Miller,  Normandy 


94-105 


On  motion  of  Commissioner  Hardeman,  seconded  by 
Commissioner  Miller,  the  following  resolution  was  adopted: 

94-0140  UEB     Authorizing  the  General  Manager  of  Public  Utilities  to  execute 

Amendment  No.  1  to  the  professional  services  agreement  with 
Parsons,  Brinckerhoff,  Quade,  and  Douglas,  Inc.  to  provide 
assistance  to  the  Municipal  Railway  in  addressing  alternative 
locations  for  the  Metro  East  LRV  facility;  and  extending  the  contract 
completion  date  to  January  31,  1995. 

VOTE:  AYES    -    Yu,  Hardeman,  Jefferson,  Miller,  Normandy 


On  motion  of  President  Yu,  seconded  by  Commissioner  Miller,  the 
following  resolution  was  adopted: 

94-0141  UEB      Authorizing  the  Manager  of  Utilities  Engineering  Bureau  to  modify 

the  contract  with  A.  Ruiz  Construction,  Inc..  Contract  No.  MR- 
1110,  19th  Avenue  Improvement,  Phase  II,  to  include  the 
fabrication  and  delivery  of  south  crossover  tracks  for  an  amount  not 
to  exceed  $300,000.00. 

VOTE:  AYES    -    Yu,  Hardeman,  Jefferson,  Miller,  Normandy 


Copies  of  the  above  resolutions  are  available  in  the  office  of  the  Secretary  of  the  Public 
Utilities  Commission. 


GENERAL  MANAGER'S  REPORT 

1994/95  Budget 

Frederic  N.  Howell,  Assistant  General  Manager  of  Finance,  reported  the  results  of  budget 
deliberations  with  the  Mayor's  Office  for  Fiscal  Year  1994-95.  Hetch  Hetchy  was  required 
to  contribute  an  additional  $15  million  to  the  General  Fund.  The  Water  Department's  budget 
was  reduced  by  $1.8  million  that  included  cuts  in  areas  such  as  personnel  (15  positions), 
materials  and  supplies  and  non  personal  services  at  the  Bureau  of  Light,  Heat  &  Power. 
Four  positions  were  cut  in  the  PUC  Bureau's  budget.  In  the  Municipal  Railway's  budget.  35 
positions  were  cut  resulting  to  $1 .6  million  in  salary  savings.  The  non-salaries  account  was 
cut  by  $.5  million.  The  budget  approved  by  the  Mayor  for  FY  1 994-95  totaled  $275  million. 


94-106 


Proposition  M  Implementation 


Anson  B.  Moran,  General  Manager,  Public  Utilities  Commission,  stated  that  by  the  end  of  the 
week  all  employees  in  PUC  Bureaus  moving  to  the  Transportation  Commission  would  be 
transferred  from  PUC  on  paper.  He  stated  that  staff  will  be  submitting  an  item  for  action  by 
the  Commission  that  will  allow  the  transfer  of  assets,  such  as  land,  equipment  and  contracts, 
from  the  Public  Utilities  Commission  to  the  Municipal  Railway. 


Charter  Reform 

Mr.  Moran  reported  that  the  Charter  Reform  Committee  is  proposing  a  number  of  changes 
to  the  San  Francisco  Charter  that  includes  giving  authority  to  the  Mayor  to  appoint 
department  heads,  taking  away  power  from  Commissions  and  moving  non-  controversial 
sections  of  the  City  Charter  to  the  Administrative  Code.  He  stated  that  within  the  next  month 
some  decisions  would  be  made  on  what  would  be  put  on  the  November  ballot. 


Powell  Street  Cable  Car  Turnaround 

Kathleen  Kelley,  Finance  Bureau,  reported  that  Autelca  ticket  machines  in  the  Powell  Street 
cable  car  turnaround  area  have  been  shut  down.  She  said  that  staff  would  be  using  the 
police  koban  to  sell  cable  car  tickets.  She  stated  that  cable  car  ticket  sales  are  up  by  $1 
million  over  last  year's  figures.  Starting  June  18,  1994  there  would  be  two  people  selling 
tickets  in  the  koban  12  hours  a  day. 


Geary  Corridor  Transit  Study 

Mr.  Moran  reported  that  the  Bay  Area  Rapid  Transit  District  (BART)  had  not  submitted  their 
proposal  for  the  Geary  Corridor.  He  stated  that  he  intended  to  present  the  Geary  Corridor 
Transit  Alternatives  item  at  the  next  Commission  meeting  without  BART's  proposal. 


EXECUTIVE  SESSION 

The  Public  Utilities  Commission  met  in  executive  session  before  the  regular  meeting  from 
1:35  p.m.  to  2:20  p.m.  to  discuss  attorney-client  matters  regarding  an  administrative 
proceeding  against  Stacy  &  Witbeck.  The  Commission  did  not  take  any  action  on  the  matter. 
On  motion  by  President  Yu,  seconded  by  Commissioner  Jefferson,  the  Commission  voted 
unanimously  not  to  disclose  the  discussion  during  the  executive  session. 


94-107 


Resolution  No.  94-0136:  Amending  the  Muni  Design  Guidelines  for  Outdoor,  High-level, 
Center  Boarding  Platforms  to  include  a  policy  for  naming  platform  stops  or  stations. 

Jim  Nelson  of  the  Municipal  Railway  Service  Planning  Division  stated  that  the  amendment 
to  the  design  guidelines  would  provide  direction  to  staff  in  naming  platform  stops  or  stations 
in  the  future.  Staff  recommended  that  the  primary  name  reflect  the  most  commonly  used 
name  of  the  area.  For  the  secondary  name,  cross  streets  or  neighborhood  names  would  be 
used. 

Henry  Ortiz,  19th  Avenue  Committee,  spoke  urging  the  Commission  to  approve  the  signs 
recommended  by  staff  and  to  adopt  the  guidelines  before  the  Commission  regarding  naming 
of  platform  stops  and  stations. 

Natalie  Rokuser.  Lakeside  1  Property  Owners,  spoke  urging  the  Commission  to  approve  the 
signage  recommended  by  staff. 

Bill  Schneider,  Lakeside  Property  Owners  Association  commented  that  their  association 
endorsed  the  guidelines  presented  by  staff. 

James  Chan,  19th  Avenue  Committee  and  a  Director  of  Lakeside  Property  Owners, 
commented  in  support  of  staff's  recommendation. 

Robert  Pender,  Park  Merced  Residents  Organization,  commented  in  support  of  the  signs 
recommended  by  staff  for  19th  Avenue  platforms.  He  also  commented  about  the  fare 
collection  process  in  the  19th  and  Holloway  platform  stop  that  there  is  no  backup  system  of 
collecting  fares  when  the  fareboxes  are  broken  or  when  the  fare  collector  had  to  be  away 
from  the  work  site. 

Commissioner  Normandy  suggested  amending  the  resolution  and  the  proposed  guidelines 
by  indicating  that  the  primary  information  should  be  decided  by  the  Municipal  Railway  staff 
based  upon  what  is  helpful  and  recognizable  to  its  riders  and  the  secondary  information 
should  be  decided  after  consultation  with  the  community  and  neighborhood  involved.  This 
information  should  be  decided  prior  to  the  completion  of  platforms  and  stations. 

On  motion  by  Commissioner  Yu,  seconded  by  Commissioner  Normandy,  the  Commission 
voted  unanimously  to  adopt  the  guidelines  as  amended  and  to  apply  the  guidelines  in  naming 
the  platform  stations  on  19th  Avenue  &  Winston  and  19th  Avenue  &  Holloway. 


THEREUPON,  THE  MEETING  WAS  ADJOURNED;  3:38  P.M. 


Romaine  A.  Boldridge 
Secretary 


94-108 


CfTY  AND  COUNTY  OF  SAN  FRANCISCO 


RESOLUTION  No. 


94-0134 


WHEREAS,  Under  San  Francisco  Water  Department  Contract  No.  WD-2141,  8-Inch  Ductile 
Iron  Main  Installation  is  to  be  performed  in  Townsend  Street  between  2nd  and  7th  Streets;  and 

WHEREAS.  Bids  for  San  Francisco  Water  Department  Contract  No.  WD-2141  were  received 
and  publicly  opened  on  March  29,  1994;  now,  therefore,  be  it 

RESOLVED,  That  this  Commission  hereby  awards  San  Francisco  Water  Department  Contract 
No.  WD-2141,  8-Inch  Ductile  Iron  Main  Installation  in  Townsend  Street  between  2nd  and  7th  Streets 
m  the  amount  of  $396,500.00  to  Shaw  Pipeline,  Inc..  5  Thomas  Mellon  Circle,  Suite  234  San 
Francisco,  CA  94134,  the  lowest  responsive  bidder. 


/  hereby  certify  that  the  foregoing  resolution  was  adopted  by  the  Public  Utilities  Commission 
at  its  meeting  of  HAY        2  4  1994 


Secretary,  Public  Utilities  Commission 


CITY  AND  COUNn  OF  SAN  FHANCI&CU 


RESOLUTION  No. 


94-0135 


RESOLVED,  That  this  Commission  on  the  recommendation  of  the  General 
Manager  of  Public  Utilities,  Department  Managers  and  the  City 
Attorney,  hereby  approves  collection  of  charges  for  damages  for  the 
month  of  March  1994  against  the  following: 


SAK  FRANCISCO  MUNICIPAL  RAILWAY  from  miscellaneous  debtors  in  the 
amount  of  $5,450.56  and  write-off  compromise  reductions  for 
comparative  negligence  in  the  amount  of  $29.18. 


/  hereby  certify  that  the  foregoing  resolution  was  adopted  by  the  Public  Utilities  Commission 


at  its  meeting  of 


ma. 


2JJ99i 


Secretary,  Public  Utilities  Commission 


CTTY  AND  COUNTV  OF  SAN  FRANCISCO 


94-0136 

RESOLUTION  No.  


WHEREAS.  The  Public  Utilities  Commi  ssion  by  Resolution  No.  93-0359,  on 
November  23,  1993.  adopted  the  document  Muni  Design  (Guidelines  for  Outdoor,  High- 
Level,  Center  Boarding  Platforms;  and 

WHEREAS,  The  Design  Guidelines  document  made  no  reference  to  a  policy  for 
determining  the  names  of  new  platform  stops  or  stations;  and 

WHEREAS,  The  Commission  expressed  a  desire  at  their  May  10,  1994.  meeting  that 
the  process  for  naming  platform  stops  and  stations  be  codified;  and 

WHEREAS,  Muni  staff  have  prepared  revised  Design  Guidelines,  that  include  a  policy 
regarding  platform  naming;  now,  therefore,  be  it 

RESOLVED,  That  the  Public  Utilities  Commission  adopts  the  amendments  to  the 
document  Muni  Design  (Guidelines  for  Outdoor,  High-Level,  Center  Boarding  Platforms, 

and  be  it 

FURTHER  RESOLVED,  That  Municipal  Railway  platform  signs  shall  contain  primary 
and  .secondary  information:  and  be  it 

FURTHER  RESOLVED.  That  primary  information  shall  be  decided  at  the  sole 
diiicretion  of  the  Municipal  Railway  based  upon  its  determination  of  what  is  most  helpful  and 
recognizable  to  its  riders;  and  be  it 

FURTHER  RESOLVED,  That  secondary  infonnation  shall  be  decided  upon  after 
consultation  with  each  community  and  neighborhood  involved. 


plalfomi.doc 


/  hereby  certify  that  the  foregoing  resolution  was  adopted  by  the  Public  Utilities  Commission 
at  its  meeHn,  ^AY        2  4  1994 


Secretary,  Public  Utilities  Commission 


CTTY  AND  COUNTY  OF  SAN  FRANCISCO 


RESOLUTION  Na  . 


94-0137 


WHEREAS,  This  Commission  approved  Resolution  No.  #90-0010  on 
January  9,  1990  authorizing  the  General  Manager  of  the  Water  Department  to  negotiate 
and  execute  a  Professional  Services  Agreement  in  the  amount  of  $150,000  with 
Information  and  Support  Sen/ices  for  the  design,  implementation  and  administration  of 
an  education  program;  and 

WHEREAS,  This  Commission  approved  Resolution  No.  #92-0113  on 
April  14,  1992  authorizing  an  extension  of  time  and  additional  funds  of  $197,346  to 
complete  the  authorized  work;  and 

WHEREAS,  This  Commission  approved  Resolution  No.  #93-0095  on  April  13, 
1993  for  extension  of  time  of  eight  months  to  the  contract  with  no  additional  funds;  and 

WHEREAS,  The  contract  expired  on  December  31,  1993  and  all  of  the  files  and 
uncompleted  work  have  been  transferred  to  the  San  Water  Department  in  accordance 
with  the  contract;  and 

WHEREAS,  The  Professional  Sen/ice  Agreement's  final  payment  of  $23,278.78 
shall  leave  an  unspent  balance  of  $93,520.65;  now,  therefore  be  it 

RESOLVED,  That  this  Commission  authorizes  the  General  Manager  of  the  Water 
Department  to  close-out  the  Agreement  with  Information  and  Support  Services  and 
release  of  all  payment  retention,  and  use  the  unspent  balance  to  complete  the  necessary 
work  using  City  staff  and  other  contractual  services. 


/  hereby  certify  that  the  foregoing  resolution  was  adopted  by  the  Public  Utilities  Commission 
at  Us  meetin,  "AY        2  ^  1994 


Secretary,  Public  Utilities  Commusion 


RESOLUTIONNo._lir013^ 


WHEREAS,   Lassen  Municipal  Utility  District  (Lassen) 
located  in  Susanville,   California  has  proposed  that  the 
City  and  County  of  San  Francisco,   Hetch  Hetchy  Water  and 
Power,   enter  into  a  mutually  beneficial  Energy  Interchange 
Agreement  for  a  term  of  five   (5)   years  for  the  purchase, 
sale  and  exchange  of  electrical  energy;  and 

WHEREAS,   Said  Agreement  can  be  terminated  by  either 
Party  upon  thirty   (30)   days  written  notice;  and 

WHEREAS,   Hetch  Hetchy  Water  and  Power  has  determined 
that  execution  of  the  Agreement  will  provide  City  with  a 
market  for  its  excess  energy,    increase  revenue  to  the  City, 
and  will  prove  to  be  in  the  best  interest  of  the  City;  now, 
therefore,   be  it 

RESOLVED,   That  the  Commission  hereby  authorize  the 
General  Manager  of  Hetch  Hetchy  Water  and  Power  to  execute 
the  Energy  Interchange  Agreement  with  Lassen  Municipal 
Utility  District. 


/  hereby  certify  that  the  foregoing  resolution  was  adopted  by  the  Public  Utilities  Commission 
at  its  meeting  of  MAY        2  4  1994   

Secretary,  Public  Utilities  CommBsion 


CfTY  AND  COUNTY  OF  SAN  FRANCISCO 


94-0139 

RESOLUTION  No. 


WHEREAS,   Call  Company  has  served  as  the  City's  consultant 
assisting  the  Public  Utilities  Commission   ("PUC")   and  City  Attorney's 
Office  since  1985;  and 

WHEREAS,   Mr.   Call  was  a  principal  negotiator  of  the  City-PG&E 
Long  Term  Agreement  and  was  significantly  involved  in  the  negotiation 
of  the  City-Districts  Agreements;  additionally  he  has  developed 
annotated  histories  of  these  negotiations  and  has  a  level  of  knowledge 
and  understanding  of  those  agreements  that  is  important  to  the  City; 
and 

WHEREAS,   It  is  desirable  to  Hetch  Hetchy  and  the  PUC  attorneys 
that  Call  Company  continue  to  serve  on  an  "as  needed"  basis  handling 
contract  interpretation  disputes,  monitoring  CPUC,   FERC,   and  other 
PG&E  rate  activities  which  might  impact  the  City,   as  well  as  other 
related  issues;  and 

WHEREAS,   It  is  desirable  that  this  Consultant  conduct  certain 
additional  work  providing  assistance  and  expert  testimony  in 
connection  with  the  ongoing  rate  renegotiation  with  PG&E;  and 

WHEREAS,   Funding  for  this  modification  is  available  in  the  FY 
93/94  and  FY  94/95  operating  budgets;  now,   therefore,   be  it 

RESOLVED,  That  the  Commission  authorize  the  PUC  General  Manager 
to  negotiate  and  execute  Modification  8  to  the  Call  Company  contract 
increasing  the  contract  funding  by  $45,000,  for  a  contract  total  not 
to  exceed  $724,000. 

H011403 


I  hereby  certify  that  the  foregoing  resolution  was  adopted  by  the  Public  Utilities  Commission 
at  its  meeting  of  MAY        2  4  1994  ^  ^  

nf ssion 


Secretary,  Public  Utilities  Commission 


PDBL"^  -    Tits  UOMMrSSION  ^ 


RESOLUTION  No.  _94_0  140 


WHEREAS,  The  Public  Utilities  Commission  by  Resolution  No.  91-0189 
authorized  its  General  Manager,  Public  Utilities  Commission  to  execute  a  professional 
services  agreement  with  Parsons,  Brinckerhoff,  Quade  &  Douglas,  Inc.  for  conceptual 
engineering  services  related  to  the  MUNI  Metro  East  Facility  and  LRT  Extension  at  a 
site  within  the  Mission  Bay  Development  Project;  and 

WHEREAS,  By  Resolution  No.  94-0044  the  Public  Utilities  Commission  directed 
the  General  Manager,  Municipal  Railway  to  develop  a  process  to  address  the  issue  of 
an  alternative  Metro  East  LRV  maintenance  facility  location  in  connection  with  the 
Bayshore  Light  Rail  Project;  and 

WHEREAS,  Amendment  No.  1  to  the  Parsons,  Brinckerhoff,  Quade  &  Douglas, 
Inc.  professional  services  agreement  for  engineering  services  related  to  the  Metro  East 
LRV  maintenance  facility  will  assist  the  Municipal  Railway  in  addressing  alternative 
sites  for  Metro  East;  now,  therefore,  be  it 

RESOLVED,  That  the  Public  Utilities  Commission  authorizes  its  General  Manager 
to  execute  Amendment  No.  1  to  the  professional  services  agreement  with  Parsons, 
Brinckerhoff,  Quade,  and  Douglas,  Inc.  for  services  related  to  alternative  locations  for 
the  Metro  East  LRV  Facility  and  extends  the  contract  completion  date  to  January  31 
1995. 


/  hereby  certify  that  the  foregoing  resolution  was  adopted  by  the  Public  Utilities  Commission 
at  Us  meetin,  "AY       2  4  1994 


Secretary,  Public  Utilities  Commission 


CfTV  AND  COUNTY  OF  SAN  FRANCISCO 


RESOLUTION  No. 


94-0141 


WHEREAS,  This  Commission  awarded  San  Francisco  Municipal  Railway  Contract 
No.  MR-893,  Procurement  of  Special  Trackwork  for  San  Francisco  Municipal  Railway 
J  &  M  Layover  Terminals,  in  the  amount  of  $1 ,053.900.00,  to  A  &  K  Railroad  Materials. 
Inc.,  P.O.  Box  30076.  Salt  Lake  City.  Utah  84130,  as  the  lowest  responsive  bidder;  and 

WHEREAS,  Under  Public  Utilities  Commission  Resolution  No.  93-0055,  this 
Commission  authorized  modification  to  this  contract  to  reflect  the  revised  scope  of  the 
project;  and 

WHEREAS,  Contract  Modification  No.  1  included  the  procurement  of  straight  rail, 
restraining  rail,  and  spiral  rail  for  $342,073.42;  and 

WHEREAS,  This  Commission  requested  the  Public  Utilities  Commission  staff  to 
complete  the  construction  of  the  19th  Avenue  Improvement  Project  -  Phase  II  by 
November  1994;  and 

WHEREAS,  Advance  procurement  on  the  long  lead  items  is  needed  to  meet  the 
construction  schedule;  and 

WHEREAS,  Contract  Modification  No.  2  included  the  procurement  of  the  north 
crossover  tracks  and  the  track  switch  machines  for  an  amount  not  to  exceed 
$711,826.58;  and 

WHEREAS.  Under  PUC  Resolution  No.  94-0083.  this  Commission  authorized  the 
Manager,  Utilities  Engineering  Bureau  to  negotiate  and  expedite  Modification  No.  3  to 
procure  the  south  crossover  tracks  for  an  amount  not  to  exceed  $350,000.00;  and 

WHEREAS,  Agreement  could  not  be  reached  on  the  final  cost  and  the  delivery 
schedule  for  Modification  No.  3;  and 

WHEREAS,  A.  Ruiz  Construction  Inc.  {using  Rail  Products  as  the  manufacturer), 
is  agreeable  to  delivering  the  south  crossover  tracks  by  November  1,  1994,  at  an 
acceptable  cost;  now,  therefore,  be  it 

RESOLVED,  That  this  Commission  hereby  authorizes  the  Manager,  Utilities 
Engineering  Bureau,  to  modify  Contract  No.  MR-1110  -  19th  Avenue  Improvement 
Phase  II  with  A.  Ruiz  Construction,  Inc.,  to  include  the  fabrication  and  delivery  of  the 
south  crossover  tracks  for  an  amount  not  to  exceed  $300,000.00. 


/  hereby  certify  that  the  foregoing  resolution  was  adopted  by  the  Public  Utilities  Commission 


at  its  meeting  of 


Ml 


2  4  1994 


ANSON  B.  MORAN 
General  Manager 


FRANK  M.  JORDAN 
Mayor 


Uli  Y  ANU  uuuni  T  ur  DAn  rriAnuioow 


SAN  FRANCISCO 
MUMC1PAL  RAILWAY 


HETCH  HETCHY 
WATER  AND  POWER 


SAN  FRANCISCO 
WATER  DEPARTMENT 


May  24,  1994 


NOTICE  OF  EXECUTIVE  SESSION 


Notice  is  hereby  given  that  the  Public  Utilities  Commission  will  meet  in  Executive 
Session  on  Friday.  May  27.  1994  at  12:30  p.m..  in  Room  287,  City  Hall,  San  Francisco, 
California  to  discuss  attorney-client  matters  pending  litigation,  in  accordance  with 
Government  Code  Section  54956.9(a): 

CONFERENCE  WITH  LEGAL  COUNSEL 
Existing  Litigation: 

Administrative  Proceeding  Against  Stacy  &  Witbeck. 


Romaine  A.  Boldridge 
Secretary 


287  CITY  HALL  •  SAN  FRANCISCO.  CALIFORNIA  94102  •  (415)554-7316  •  FAX  (415)  554-7470 
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CITY  AND  COUNTY   OF   SAN  FRANCISCO 


In  the  Matter  of:  ) 
Stacy  &  Witbeck,  Inc.  ) 
 ) 


Friday ,   May  27 ,  1994 
1:10  o ' clock  p.m. 
Board  of  Supervisors 
Chambers 
City  Hall 

San  Francisco,  California 


Reported  by: 
LORELEI  KRIEGER 
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Commissioners: 

KAY   K.    YU,  President 

MICHAEL  E.    HARDEMAN,    Vice  President 

JAMES    D .  JEFFERSON 

MORTON  MILLER 

E .    DENNIS  NORMANDY 

For   the  Complainant: 

Geoffrey  Spellberg,    Esq quire 

Office   of   City  Attorney 

1390   Market  Street,    Suite  1010 

San    Francisco,    CA  94102-5404 

For  the  Respondent: 

Randall   Smith,  Esquire 

Knecht ,    Haley,    Lawrence   and  Smith 

525   Market  Street 

San   Francisco,    CA  94102 
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FRIDAY,    MAY    27,     1994  1:10    O'CLOCK  P.M. 

 oOo  

PRESIDENT  YU:      This   meeting   is   now  called  to 
order.      For  the  record,    all  commissioners  are  present. 

We  are  here   to  discuss   one   item  and   that   is  to 
consider  the   administrative   sanctions  against   Stacy  & 
Witbeck,    Inc.    pursuant   to   Section   6.45   of   the  San 
Francisco  Administrative  Code. 

We  are  meeting   this   afternoon   to  hear  evidence 
relating  to  the  charge   filed  by  the  PUC  General  Manager 
that   Stacy   &   Witbeck,    Inc.    knowingly   submitted   a  false 
contract   claim   to   the   PUC   under   Contract   MR -1038  which 
involves  the   Castro  cross-over  construction  project. 

This   commission  has   some   knowledge  of  this 
case  because   the  city  and  Stacy   &   Witbeck  have  been 
involved  in  litigation  over  this  project  and  the 
commission   is   legally   required   to  approve   or  disapprove 
all   settlement  proposals  which  have   been  offered  during 
the   litigation.      However,    the   commission  has   not,  in 
any  way ,    pre j  udged  or  determined   the   charges   that  are 
before  us   today.      The  commission   recognizes  that  any 
decision  made  by   the   commission  must   be  based   solely  on 
the   oral   and  written   evidence  presented   in  this 
hearing . 

For  that   reason,    in   today's   hearing,    we  will 
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charge.      Issues   regarding  the  contract    itself  and 
anything  related  to  that   is  irrelevant   insofar  as  it 
relates   to  the   false  claim  issue. 

As   to  the  time,    we  will   adjourn  at   4:00  today. 
Each  side  will  have  approximately  an  hour  and  a  half  to 
present   its  evidence.      Any   additional   evidence  that 
they  wish  to  present  may  be  presented  on  June   6  when 
this   commission  will   meet   to  deliberate   on  the  evidence 
that   will    be   presented   before   us  today. 

We  will   only  accept   factual   testimony  and 
factual   evidence.      The   legal    issues   are  being  addressed 
in   a   separate   forum  and  a   separate  meeting   later  on 
June   6th.      As   you  know,    the   legal   standard   for  this 
case   is   based  upon  the   administrative   code   and  we 
will    --   you   should   address   your   evidence   to   that  issue 
accordingly . 

I   would   now   like   to  call    Deputy  City  Attorney 
Geoff  Spellberg  to  present   the  charges   laid  against 
Stacy   &   Witbeck . 

MR.    SPELLBERG:      What   I  would   like  to  do,    if  it 
pleases   the  commission,    is  make  a   few  brief 
introductory   remarks   and  presuming   that   Stacy  & 
witbeck's   attorney  would  also  make  opening   remarks,  we 
would  call  William  Van  Wagenen  to  give  testimony  today. 


ADAMS    CONVENTION    REPORTING    (415)  472-0350 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 

1  3 
14 
15 
16 
17 
18 
19 
20 

2  1 
22 
23 
24 
25 


I   anticipate   asking  him   a   series   of  questions   in  order 
to   focus  his   testimony   about  the   false   claims  issue. 

I   don't   believe   I   would   use  my   entire  hour  and 
a   half   and   I   would   like   to   reserve  approximately  15 
minutes   for  closing   comments   after  the   evidence  has 
been  submitted. 

The   issue   that   is   being  brought  to  you  on 
these   charges   is  whether  Stacy   &   Witbeck  knowingly 
submitted   a   false   claim  to  the   Public  Utilities 
Commission .      There   apparently   is   not  much  disagreement 
that   the  claim   is   not  true.      Stacy  has   not   attempted  to 
support   the   numbers   in  there,    the   numbers   of  lost 
hours,    the  dollar  amounts   sought   --   the   claim   is  not 
supportable  of   itself.      That   is  not   an   issue  here, 
really.      The   issue   is  whether   it  was  knowingly 
submitted . 

The  definition   of   "knowingly"    is   the   same  in 
the   state   and   federal   forums.      A  knowing  submission  of 
a   false  claim   is   a  claim  that   is   submitted  with  actual 
knowledge   of   the  untrue   information,    with  deliberate 
ignorance   of  the   untrue   inf ormat ion ,    or  reckless 
disregard   of   the   untrue  information. 

The  evidence  that  we  will  be  presenting  today 
and  which  has  already  been  presented  to  you  in  written 
form,    will   go  to  that   knowing  submission  standard.  Mr. 
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methodology  used   and  the   results   achieved    in   this  claim 
submitted  by   Stacy  have   to   indicate   that   it  was 
knowingly   submitted . 

The   claim  was   prepared,    apparently,    by  Mr. 
Aaron  Rickles   and   people  working   for  him.      Mr.  Rickles 
has   submitted   a  declaration  which   indicates  that   he  has 
approximately   34   years   of   construction   experience.  For 
a  man  with   that  much  experience   to  submit   a  claim  with 
this  methodology,    the  numbers   reached   is  indicative 
that    it   is   a   knowing  submission  of   a   false  claim. 

Just   for  a   brief   background,    on  the  Castro 
Street  project,    the  main  part   of   the  work   involved  a 
shut   down   of   the   Castro   Street   LRV   station.      The  shut 
down  was  to  allow  Stacy  &  Witbeck  work  crews  24-hour 
access   to  the   station   to  perform  their  work.      The  shut 
down  was   supposed   to  go   originally  ten  days,  ultimately 
went    fourteen  and   a   half  days. 

The   calculation  of  hours,    lost  hours   by  Stacy 
during   that   period,    is  what   is   important  and  what  we 
will    focus  most  of  our  evidence  on.      What   Stacy  did  was 
adopt   a  methodology  where   they  calculated   a   lost  crew 
hour.      That   is,    for  every  day   on   the   job   for  every 
shift,    they  calculated  how  much   it  cost   them   in  labor, 
their   labor  costs   for  each  hour  on  the   job.      And  then 
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for   each   day   of   the    job,    they   calculated   how  many  crew 
hours  were   lost  because   of  San   Franc isco's  action. 

What   that  means   is  every  hour  that  is 
allegedly  lost   is  an  hour  that  San  Francisco 
purportedly  would   not  allow  Stacy   &   Witbeck  crews  to 
work   or  did  some   action  that  prevented   them  from 
performing  any  productive  work  whatsoever. 

Under  that  methodology ,    Stacy  has   come  up  with 
a   remarkable   number  that  during  75   percent   of  the  shut 
down  period,    approximately  ten  days   of   the  fourteen-day 
shut  down  period,    their  crews   were  unable  to  do  any 
product ive  work  whatsoever  because  of  San   Francis co's 
act  ions  . 

That's   just   simply  not  true.      Stacy  has  not 
taken  the  position  that   that  was   the   case.  The 
deposition  testimony  of  William  Hobart   that  we 
submitted  establishes  that.      No   issue  about  that. 

The   methodology   Stacy   used   also   resulted  in 
physically   impossible   numbers .      The  most  deprivation  of 
crew  hours   you  can  have   in  a  day   is   24   hours.  There 
are   only   24   hours   in  a   day.      That  would  mean  Stacy 
brought   their  crews   in  and    for  the  whole  24-hour 
period,    San   Francisco  prevented  them   from  working .  It 
is  the  most   it  could  be. 

Stacy  came  up  with  numbers  where  their  crews 
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hours   out  of  the  24-hour 

day,    32   hours   out   of   a   24-hour  day,    27   hours   out   of  a 
2 4 -hour  day.      Numbers  that   are  absolutely  impossible 
and  clearly  wrong.      That  evidence  of  mistakes  that 
gross   and  the  methodology   used  establishes   that  this 
was   a  knowingly  submitted   false  claim. 

That   is  what  Mr.    Van  Wagenen   is  going  to  talk 
about   in   some  detail.      He  has   the  expertise. 

I   am   finished  with  my   introductory   remarks  and 
I   presume  Stacy's   counsel   would  also   speak,    and  then  we 
would   call   Mr.    Van  Wagenen,    if   it  pleases  the 
commiss  ion . 

PRESIDENT  YU:      Thank  you. 

MR.    SPELLBERG:      Commissioner,    what   I   had  hoped 
to  do  was   ask  a   series   of   guest ions .      Is  that 
acceptable   or  would  the   commission   just  prefer  a 
presentation  by  Mr.    Van  Wagenen? 

PRESIDENT   YU:      Whichever   you   are  comfortable 
with,    but   I   think  the  commissioners   will   be  asking  you 
guest ions  during   that  examination   --  during  that 
presentation  or  examination. 

MR.    SPELLBERG:      I    will    ask   guestions,    but  I 
will   keep  them  brief,    just   to  get  us    focused   on  the 
topics . 

MS.    BOLDRIDGE:      Pardon  me.      May   I   ask,    for  the 
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benefit  of  the  court  repor^^^^TTT^^Tnyon^^peal^^^^^" 

today,    please   spell   your  name   for  the  court  reporter? 
Thank  you. 

MR.    VAN  WAGENEN:      William  E.    Van  Wagenen, 
spelled  V-a-n  W-a -g-e- n -e- n ,  Jr. 

MR.    SPELLBERG:      First  thing   I   would   like  to 
ask  Mr .    Van  Wagenen  to  do   is   just  describe  briefly  his 
experience  with  construction  contract  claims.      His  CV 
is   attached  to  the  materials  we  have   submitted  and  I 
just  would   ask  him  to  recap  his  experience  on 
construction  claims. 

MR.  VAN  WAGENEN:  I  am  vice  president  of  Hill 
International,  in  charge  of  the  Walnut  Creek  Northern 
California  office.  Hill  is  a  construction  consulting 
firm  that  specializes  in  claims  analysis,  preparation, 
defense  and  resolution  services  as  well  as  project  and 
construction  management  services  throughout  the  United 
States   and   the  world. 

I   have  worked   for  Hill    for   14   years   and  during 
that  time,    the  majority   of  my  time  has  been   involved  in 
the   preparation,    analysis   of   const ruction  claims, 
defense,    negotiation,    resolution   of  construction 
claims , 

I   have  done  this  work   for  a  variety  of 
clients,    contractors,    owners,    public   and  private,  and 
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ranging   from   relatively   small   claims   of   several  hundred 
thousand  or   less   on  up  to  claims   of   several  hundred 
million  and  more   than  a   billion  dollars. 

I've  done  this   on   a  wide  variety   of  projects, 
infrastructure,    buildings ,    transportation,  power 
plants,    and  other  types  of  projects. 

MR.    SPELLBERG:      Mr.    Van   Wagenen   and  Hill 
International   was   retained  by  San   Francisco  on  this 
case .     And   I  would  ask  Mr.    Van  Wagenen  to  explain  what 
work  he   performed   for  the   city  and  mostly   focusing  on 
the   analysis   of   the   construction   claim   submitted  by 
Stacy  &  Witbeck . 

MR.    VAN  WAGENEN:      Hill   International  was 
retained   in  mid-1992   to  provide  an   independent  analysis 
of   the   claim.      I   was   a   primary  employee   of  Hill  working 
on  this  claim,    so   I   began  my  work   in  about  September  of 
1992  . 

What   I   essentially  did   is  to  receive  the  claim 
and  all   the  supporting  documents   submitted  by   Stacy  & 
Witbeck.      I   reviewed  them   in  depth.      I   also  reviewed  a 
large  volume   of  project   records  and  documentation  that 
had   been  provided  to  me  by   the  city,    which   I  understood 
to  represent   all   or  a  significant  portion   of  the 
project   records   relating  to  this  project.  These 
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included  things   like  meeting  minutes,  letters, 
correspondence ,    project   diaries,    and   other  types  of 
records   like  that. 

I   spent,    over  the  course   of   several  weeks, 
reviewing   all   this  material   and  analyzing  the   claim  and 
the  methodology  that  was  used  to  claim   for  the  damages , 
calculate  the  damages ,    and  the  supporting  records  and 
documentation  used  to  support  that. 

MR.    SPELLBERG:      The   claims   submitted  by  Stacy 
&  Witbeck ,    the  total   amount   is   790,000.      Of  that 
amount,    approximately   300,000   is   for  their 
subcontractor,    Kingston,    leaving   Stacy's  actual  claims 
submitted   about  $490,000. 

And  what   I   would   ask  Mr.    Van  Wagenen   to  do  at 
this   time   is   explain,    through  his   analysis,  the 
methodology  that   Stacy   used   in   reaching   this  $490,000 
number . 

MR.    VAN  WAGENEN:      I   hope   that   this   is   the  most 
concise,    s t ra ight - f orwa rd  way  to   explain.      I   think,  as 
I   understand,    there   are  binders   that  have  been 
provided.      The  portions   of   the  binders   I   would   like  to 
refer  to  are  the   ones   that   are   labeled  K(a),    K(2)  in 
there,    and   I   think  we  can  begin   first  with  Exhibit 
K{a)  . 

Exhibit   K(a)    is   a  detailed  compilation  of  the 
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course  of  the  project,  specifically  from  August  5th,  on 
a  Monday,    through   Friday,    September   6th . 

The   exhibit    identifies  the  different 
categories   of   labor  and  workers  used   during  the  course 
of   this   period  of   time,    identifies  the   number  of  hours 
that  these  workers  worked  on  each  specific  day,    and  if 
you  go   to   the  period   from  August    19th  through  September 
2nd,    you  can   actually   see   that  there   are  two  entries. 
This   represents  two  different   shifts,    because  during 
that  period  they  had  access  and  worked  24   hours  a  day 
in  two   separate  shifts,    generally   of    12   hours  per 
shift. 

This   exhibit  then   calculates   the   total   cost  of 
labor   for   each  day  and  each  shift,    where  that's 
relevant,    by  multiplying  the   number  of   workers   in  a 
category  by  an  hourly   rate   for  those  particular 
categories   of  worker  to  come   up  with   a   total   cost  for 
that  category   on  that  day. 

For  exampl e ,    if  we  go  to  a  day   like   Friday  the 
23rd,    about  half  way  down  your  sheet,    you'll   see  that 
there  are  two  different   shifts,    a   night   shift  and  a  day 
shift.      Each   of   those  are   12   hours,    the   number  of 
workers   are   17   on  the  night   shift,    21   on   the   day  shift. 
As  we  go  across  under  the  categories  of   foreman,  labor, 
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operating  engineer  and   other,    we  can   see  that   they  have 
calculated   n    total   cost   for  those   number  of  workers 
working   that   12-hour  shift. 

They   add   all   of  those  costs   and   then  they 
divide  that  by  the  number  of   hours   for  that   shift  to 
come   up  with   a   figure  that  you  see   in  the   last  column 
to  your   right,    which   is   called  crew  hour  costs.  So, 
for  example,    on   Friday  the   23rd  during   the   night  shift, 
you  will   see   that  the  average  hourly  costs   for  all  of 
their  workers  was   $724.71.      For  the   following  day 
shift,    it   is   $809.29.      And  they  have   done  that   for  all 
of   these  days   and  all   of   these  shifts  during  this 
period  of  time. 

Now  what   that   last  column   represents    is  the 
hourly  total  costs   for  their  entire  work  force  on  the 
project   as  presented   in  this   exhibit.      They  call  it 
crew  hour  costs,    but   it   represents  actually,    the  total 
work   force  on   the   job,    according  to  Stacy   &  Wit beck, 
for  each  of  those  particular  days   and  shifts. 

Now   if  we  then  move   on  to  Exhibit  K(2)  which 
would  be  the   following  exhibit   in  your  binder  and   it  is 
the   following  exhibit   in  their  claim,    we'll   see  here 
that   this   exhibit   represents   a   listing,    by  day,  of 
alleged  delays   incurred  during   the   job  that  they  feel 
are   the   responsibility  of   the  city.      For  each   of  these 
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delays,    tl.ei,  RPI"!  MBP  IWBfllWIiWWil^Tr^  

multiply  by  that   total   hourly  crew  cost   that  we  just 
saw  before   in   Exhibit   K{a)    for  that  particular  day,  to 
come   up  with  the   total    labor  direct   costs  which  you  see 
in  the   one,    two,    three,    four,    fifth   col umn   from  the 
left. 

For  example,    if  we  go  to  August   23rd  again, 
you  will   see   there  are   several   entries,    which,    if  you 
add  up   all   those   individual   hours,    add  up  to   31  hours. 
For   each  of  those  entries,    they  multiply  by  the 
applicable  cost  per  hour  of  the  total  work  force, 
depending  on  whether   it   is   the  day  shift   or  the  night 
shift.      The  day   shift  being  here   --   or  the   night  shift 
being  the   $724.71    figure  used   accord ing   to  Exhibit  K(a) 
and   the   day   shift   would   be   the  $809.29. 

They  have  also  calculated  on  this  exhibit 
additional   equipment  direct  costs  and  additional  subs 
and  materials  direct  costs. 

There   is   no   real   explanation   in  the   claim  as 
to  exactly  how  these   are  derived.      It   appears   to  me, 
from   looking  at  the   claim,    that  the   equipment  direct 
costs   are  essentially  calculated   on   a  similar 
methodology  that   isn't   set   out   anywhere   else,  but 
essentially,    it   is   an  hourly   rate   for  the   equ ipme nt 
times,    the  number  of  hours   that  they're   saying  they 
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were   delay ed  during   that  particular  day ,    to  come  up 
with   a  cost. 

For  example,    on  August   23rd,    again  when  we  go 
to  the   equipment,    we   see  a   rate  of   roughly   $41.87  per 
hour  which  they  then   used   to  multiply  by  the  number  of 
hours   to  come   up  with  the   individual   entries   in  that 
column   for  the  equipment  direct   costs,    and   that  is 
across   all   of   the  date  of  August   23 rd. 

In  this   particular  case   on  August   2  3  rd ,  there 
are   no   subs   and  materials,    but  on  other  days   there  are. 
There   is   no   indication   in   the   claim  at   all  anywhere 
that   I   could   find   as  to  how  those  particular  numbers 
were   calculated  or  how  they  are  supported   and   I   do  not 
know  right  now  the  calculation  basis  or  the  methodology 
used  to  come   up  with  those  particular  numbers . 

But   if  we  take  that   all   the  way  across   on  any 
particular  day,   we  can  see  the  total  direct  costs  that 
is   in  the   claim   for  those   particular  days.      And   if  you 
sum  up,    in  the   right-hand   column,    all   of  that,    you  come 
up  with   a   figure  of   $334,838.16,    which   is   composed  of 
the   labor  of   $241,092,    equipment   of   $11,155   and  the 
subs   and  materials   of  $82,590. 

PRESIDENT  YU:      Mr.    Van  Wagenen,    I   read   in  the 
deposition  of   the   --   I   think   it  was   the  project 
manager,    the   supervisor,    that  during  that   period,  the 
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ten-day    shut    d  r>'-;  n    r- c  i  -  ■> . )  ,     ti      1-       1  i  f  i  r- ri    t  h  n  t    f  hc<    rr  r  w 
was   working  and  that   there  was   some   effect.      He  didn't 
describe  what   effect   that  was,    but   that   they   were  not 
sent   home   and   they  did  other  things. 

Does   this  mean   that  this   chart,    this  claim, 
reflects   both   the   hours   of   delay   they  had   in  that 
particular  day  and   the   time  they   actually  worked? 

MR.    VAN   WAGENEN:      The   basis   of    this   chart  here 
is  they   are  saying   these  are   the   hours   that  were 
delayed.      This   chart  here   is   not   saying   these   are  the 
number   of   hours  that   I  worked.      These  are   the   number  of 
hours   that   I   was  delayed  on  each  of   these  individual 
dates . 

PRESIDENT   YU:      And   were    unable   to  work? 

MR.    VAN   WAGENEN:      Unable   to   work,  either 
because   they  were   idle   or  because  whatever  work  they 
did  was   completely ,    totally  unproductive  to  the 
progress   of   the  job. 

That   is   the   basis   of  this  claim  and  the 
calculations   in  these  two  exhibits   of  their 
methodology . 

PRESIDENT  YU:      Does   this   claim,    is   it  to  be 
added  on  to  the  contract  cost  where  we  were  paying, 
supposedly,    for  those  hours?     This   is  on  top  of  that. 

MR.    VAN   WAGENEN:      This   would   be   on   top   of  the 
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contract  amount  or  whatever  the  city  had  paid  on  the 
contract  amount. 

PRESIDENT  YU:      So  the  assumption   is   that  those 
ten-hour  days   or  those   ten  days   of  the   shut  down,  we 
have  already   factored  in  what  they  would  have  worked 
and   this  claim   is   on   top  of   that  cost? 

MR.    VAN   WAGENEN:      That    is  correct. 

MR.  SPELLBERG:  I  would  ask  Mr.  Van  Wagenen  to 
describe,  based  on  his  experience,  the  validity  of  this 
methodology  used   and  his   opinion   of  it. 

PRESIDENT  YU:      Well,    first,    before  you 
describe  the  validity  of  this  methodology,    what   is  the 
standard  methodology  used   on  this   type   of   delay  for 
laborers  or  their  employees?     What  is  the  standard 
methodology?      Is   that  being  used  here? 

MR.    VAN   WAGENEN:      No,    it    is  not. 

PRESIDENT  YU:      What   is   the  standard 
methodology  used   in  these   kind  of  claims? 

MR,    VAN   WAGENEN:      What   you   could   typically  do 
is  where  you   feel   that   there   are   a   number ,    a   variety  of 
events   that  have   impacted  or  delayed   you   and  have 
caused   you   to  either  be   idle   or  to  not   have  produced 
any  productive  work  but  you  had   to  pay   for  that,  you 
would   identify  those   particular  events   and   you  would 
then  determine  the  number  of  workers   that  were  actually 
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impacted   by   those   events,    that   were   actually  sitting 
idle   or   actually  did   absolutely   no  productive  work. 

Then,    by   identifying   that,    then  you  would 
calculate   --   you   would   know   from  your   records  what  the 
costs   of   those  workers  were.      And  by  multiplying  those 
two  together,    you  would   then   have   a    figure  that 
represented  the   true  cost   to  you   of   the  workers  that 
were   actually   idle   or  produced   no  productive  work  for 
that   particular  delay  event   that   you   have  identified. 

Where  that  method   that   I   have   just  described 
differs   here,    while  they  have   attempted   to  identify 
individual   events   that   cause  delay,    they  have  applied 
that  to  their  total  work  force,   which,    in   fact,  their 
own   supporting  records    in   the  claim  as  well   as  the 
supporting   records   in  the  project,    as  well   as  the 
deposition  of   Mr.    Hob art,    as   I   understand,    clearly  say 
that   there  was   no  time  when  their   entire  work   force  was 
idled  or  doing  completely  unproductive  work. 

But   that   is   the  essential   basis   of  this  claim 
here   is   that   for  these  hours   that   they  have   in  here, 
their  entire  work   force  was  either   idle   or  completely 
unproductive,    was   not  doing  any  productive  work  to  the 
job.      But   yet,    they   had   to   pay   for  that   labor  and, 
therefore,    they   feel   the  city   should   pay  them   for  that. 

PRESIDENT   YU:      As   an   example,    what   you  mean 
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for   instance,    in  building   a  house   and   it  rained  and  you 

were   having   roofers   there,    you   would   send   the  roofers 
home   and   then   you  would   charge   for  the   roofers'    time , 
but   you  would   still   --   I   mean,    you  would  send   in  a 
claim   for   the   roofers'    time,    but   still   people  who  were 
working  the   interior  of   the  house,    that  would   not   be  a 
claim.      Is   that  -- 

MR.    VAN  WAGENEN:      That's   correct.      The  only 
thing   I   would   add   to  that   is   if,    for  a  better 

example  might   be   that   you   as   a   home   owner  have  a 
contractor  coming   in   to  do   some   --  build  your  house  and 
then  you  come   in   one  day  and   said:      Uh-oh,    I   want  the 
roof   completely  changed.      I   don't  want   a   shake   roof,  I 
want   an   asbestos   roof.      Change,    stop  everything. 

So,    the   contractor  then  has   to  send  his 
workers   home,    but   because   of   whatever   rules,    he  might 
have   to  pay  them   for  certain  time   they  did  no 
productive  work. 

In  that   case,    then  the  contractor  might  have  a 
valid  claim   for  you  to  pay  him  additional  money 
representing  the  costs   of  those  roofing  workers  that 
were   sent  home   that  he   had   to  pay  but  he  wasn't  able  to 
get  any  productive  work  out  of. 

But  you   are   exactly   correct.      The  interior 
workers  doing   the  dry  wall   and  the   finishes  and  the 
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floors,    if   they   are   continuing   to   work,    that   would  not 
be  part   of   the  valid   claim  of   the  contractor. 
PRESIDENT   YU:  Okay. 

MR .    VAN   WAGENEN :       If   we   move   on   now   to   Page  27 
of   the   actual   claiin   --   Page   27   being   the  page  where 
they   summarize   and  total   up  all   of   the   damages  that 
they   are  claiming.      If  we   start   from   the  top,    we  can 
see   that  the   figures   of   241   --   that   the   figures  in 
Exhibit   K(2)    for  the   additional   labor  damages  of 
241.92,    equipment   of    11,155   and  the   subs  and  material 
of   82,590   have  been   shown   here.      There   has   been   --  they 
have  added  some  additional   claim  amounts.      These  are 
for  other   issues   that  they   raised  during  the  claim. 

If  we   then  go  down  to  the  category  of  mark-up, 
what   they   then  do   is   once  they  calculate  the 
individual,    direct  -- 

PRESIDENT  YU:      Excuse  me,    Mr.    Van  Wagenen.  I 
don't  think  --   27   that   I   have   is   on  work  chronology? 

MR.    VAN  WAGENEN:      I'm  sorry.      If   you  go  back 
to  the  earlier  portion  of   the   claim,    there   are  actually 
two   sections   that   are  numbered.      The   front   sect  ion 
would  be  one   through   27   or   28,  actually. 

PRESIDENT   YU:      Which    is   contract  claim? 

MR.    VAN   WAGENEN:      Should   say  preliminary 
quantum  summary  on  the   top.      I   apologize.      I'm  kind  of 
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jumping  too  fast  here,  I  think.  So  let  me  just  back  up 
quickly. 

The   amounts   that   they  have   calculated  on 
Exhibit   K(2)    for  the   additional    labor  damages, 
equipment   and  materials   and  other,    are   shown   here  on 
this.      They  then   added   in   some   additional   damages  for 
other   issues   that   they  describe   in  the   claim,    and  they 
add   those   all   up  to   come  to  a   subtotal   there  that  you 
see   of  direct   costs   of  $371,490. 

They   then   apply  mark-up,    which   is   a  standard 
thing  to  do   in  claims.      This  mark-up   for   labor   is  20 
percent,    equipment   is   15  percent  and  they  have  applied 
the   same   15  percent   to  materials   and   other.      And  that 
is  additional   amounts  added  to  those   direct  costs  for 
the  mark-up.      They  come   up  to   new   subtotal   of  $439,580. 

They   then  add   30,000,    being  their  estimate  of 
additional   damages  that   they  will    incur.      They  add 
subcontractor  claim  there.      This   is   Kingston.      This  is 
the   actual   claim  amount   that   Kingston,  their 
subcontractor   for  electrical   and  the   overhead  catenary, 
sent   to  them,    and  we   come  up  with  a   new  subtotal  there 
of   755,293.      They  then   apply   a   five  percent  mark-up. 
That   five  percent  mark-up   is   said  to  be   a  subcontractor 
mark-up,    meaning   the  general   contractor's  mark-up  on 
the   subcontractor 's  claim. 
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But   as   you   can   see  here,    that    is  more  than 
just   five  percent   of   the   285,000.      They   apparently  have 
applied   that    five   percent   to  most,    if   not   all,    of  the 
entire   claim   amount   subtotal   to  this   point,    but  by 
adding   that,    we   now  have   the   790,000.      If   they  were  to 
apply  that   five  percent   just   to  the  subcontractor 
amount,    it  would  be   approximately   $20,000   less   than  the 
34,000   that   they  have   shown  here. 

That's  how  they  then   use  all   of  the  exhibits, 
KCa) ,    K(2) ,    the  calculation  of  damages.      They  have 
summarized   that  here   to  come   up  with   their  total  claim 
amount  that  we  see   in  the  bottom. 

MR.    SPELLBERG:      If   I   might   ask  Mr.    Van  Wagenen 
to  explain,    using   the  calculations   from  the   two  K 
exhibits   and  with  the  mark-ups,    what   is   the  total 
amount   --   approximately   the  total   amount   that  Stacy  & 
Witbeck  arrives  at  using  this  methodology? 

MR.    VAN   WAGENEN:      The   total    amount   that  they 
arrive   at   is   a   little  over   $400,000,    using  this 
methodology,    out   of   a   total   claim   amount  representing 
Stacy   &   Witbeck's   portion   of    about   490,000   or  500,000. 
So  this  methodology   is   the  basis    for  over   $400,000  of 
the  claim  amount   of   Stacy   &  Witbeck. 

PRESIDENT  YU:      Do  we   know  how  much  of   this  490 
is   legitimate   and  how  much   is   not  is   inflated?  Is 
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there  any  way   of   determining  that   or   is   that  entire 
amount   inflated?      Do  we  know? 

MR.    VAN   WAGENEN:      I   do   not   know  personally 
exactly  how  much   of   this  claim  amount  would  be 
theoretically   legitimate,    if  we  were,    for  example,  to 
not   argue   about  the    issues   of   entitlement,    whether  the 
city   actually  did   or  did   not   delay  them  on  a  particular 
day   and  whether  such   a   delay    is  or   is  not   a  valid  basis 
to   recover   additional   damages.      It  would  be  very,  very 
difficult   from  this   claim   amount  here. 

However,    I   can   say  that  based   on  my   review  of 
the   project  records,    review  of   the  claim  and  support ing 
documents   therein,    review  of   the  deposition  testimony, 
I   would   say  that   nowhere   near   this  total   claim  amount 
is  valid  and  supportable. 

I   would   also  point  out   that   on  a   number  of 
days   --   for  example   on  Exhibit  K(2)    where  they  have 
claimed  more  hours   in  a  particular  day  than  they 
possibly  could  have  worked   on  that  day.      August   22nd  is 
31   hours.      August   23 rd,    they  claimed   27   hours   out   of  a 
24-hour  period.      August   28th,    they  claimed   26   and  a 
half   hours   out  of   a   24-hour  period.      August   30th,  they 
claimed   25   hours.      And  September   2nd,    they   claimed  that 
they  were   delayed   60   hours   out   of   roughly   a  one-shift 
period  one  shift  plus   some   roughly   16  hours,  they 
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say    in   their   exhibit,    they   worked   during   September  2nd. 
But   they  were   saying   their  entire   crew  was  completely 
unproductive   and   idle   for  a   total   of   60  hours. 

I   can't  give  you   an   exact   number  now,    but  I 
can   tell   you   that  based   on  my   review  of   everything,  it 
would   not   be   anywhere   near  a   significant   percentage  of 
this   total   claim  amount   that   they  have  here. 
PRESIDENT  YU:      Thank  you. 
Commi ss i oner  Jefferson. 

COMMISSIONER  JEFFERSON:      My   question   has    to  do 
with   the,    I   guess,    the    formula   that    is   used   to  compute 
the   cost.      Does   the   formula   that   is  used  to  compute  the 
cost   of   the  claim  of   the  claim,    is   it  the   same  formula 
that    is   used  to  build  progress  payments   as   the  project 
is  being  completed,    like   the  mark-ups   and  all   of  that? 
Is   that   the   same   as  what   it  would  be   if   they  were 
building  the  project   on   a   progress  basis? 

MR.    VAN   WAGENEN:      Generally   not.  My 
understanding         this  was   a   fixed  price   contract  and 
generally   under   fixed  price  contracts,    the  way  that  you 
submit   for  progress   payments   is  based  on   a  percentage 
of  completion. 

So,    for  example,    if  you   have  a   job  to  build  me 
a  house   for  a   hundred         well,    here  we   are   in  San 
Francisco,    so   I   will   have  to  say   400,000   rather  than 
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the    TOO    I    might   say   from  the   East   Coast,    which    is  where 
I    am    from.      Then    if   on   a   particular   period   of   time,  you 
as  a   contractor   said   I   have  done   20   percent   of  your 
job,    I   have  built   20   percent   of  your   house,  then, 
typically  you   would   say,    well,    then   I   should  pay  you  20 
percent   of   the  400,000. 

That's  how  progress  payments  typical ly  work 
and   I   believe  worked   here   on   this   kind   of   fixed  price 
contract.      That   is   a   di f f erent  methodology  altogether 
from  th is  methodology  they  have  used  here. 

COMMISSIONER  JEFFERSON:      So   the  methodology 
that   is  used   in   comput i ng   claims    is   to  theoretically 
reimburse   the   contractor   for  costs  associated  with 
labor  costs   for  delays   and   other  things   that  might  -- 
and  that's  why   it   is   broken  down   in   this  fashion? 

MR .    VAN  WAGENEN :      That's   correct.      The  theory 
of   claims   is   to  try   and   isolate  what   impact  the 
contractor  actually   incurred   as   a   result   of  these 
actions   and  essentially  to  make   them  whole,  to 
calculate  this   is   the  amount  of  damages   I  actually 

incurred.      It  may  be  more   than   the   labor  hour  costs  per 
hour   for  this   particular  category   I   might  have  had  in 
my  contract  price,    but   this    is   the  damage   I  actually 
incurred  and  because   I    incurred  this  due  to  your 
actions,    you  owe  me   that  money. 
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COMMISSIONER  JEFFERSON:      Now,    this  contractor 
has   done  a   lot   of   work   for  the  city.      Have  you,  in 
connection  with  this   proceeding,    had   occasion   to  review 
any   claims   that  they   have   submitted   for   other  PUC 
pro j  ects? 

MR.    VAN  WAGENEN:      No,    I   have  not. 

COMMISSIONER  JEFFERSON:      You   have   not.  Okay. 

A  great   deal   of   the    issue  that   is   before  us 
has   to  do  with  whether  or  not   the   claim  was  knowingly 
submitted.      There   seems   to,    as   the   city  attorney 
ment ioned   --   seems   to  be   not  much  dispute   about  the 
fact  that    it   is  inflated. 

I   guess  my   question  has  to  do  with  how  could, 
in  your  opinion   --   could  this   reflect  a  mistake?  How 
could  a  mistake  of  this   magnitude   occur   in  the 
computation  that   is  used? 

I   guess   I   am  troubled  by  the   fact  that  anybody 
would  submit   a   claim   for,    say,    31   hours   and  we  all  know 
that  the   standard,    of   course,    is   24   hours.      I  mean, 
that   just   doesn't   seem  logical. 

MR.    VAN  WAGENEN:      I   can   say  that   I   have  never 
seen   this   methodology  used   before.      It    is  clearly 
wrong.      It   is   something   that    if   Stacy   &   Witbeck  did  not 
know   it  was  doing   it,    clearly  they  should  have  known. 
Anyone  with  any  experience  at  all   in  calculating  claims 
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should   know   that   this   cannot   be   supported.      It  is 
clearly  wrong . 

I   can  tell   you   that   it   took  me   a   little   bit  of 
time   to   understand  what   they  had  done  here.      It  was  not 
something   that  was  clear  on   its   face   from   looking  at 
Page   27.      What   I   did,    in  going  through   the   claim  and 
methodology,    I   got   into  these  various   exhibits  to 
understand,    because   there   is   no  narrative   in   the  claim 
to  describe  how  these  calculations   are  made.      In  going 
through   it,    I   eventua 1 ly   realized  what   they  had  done 
and   1   was,    frankly,    very,    very  surprised  and   I   put  it 
down   and   I   said  that   I   can't   believe   a   contractor  who 
has  done  claims  before  would  have  done   such  a  thing. 

I   came  back  to   it   several   days   later  and  I 
repeated  the   exercise   and   I   came   to   the   same  conclusion 
and   I   said   that  they   really  have  done  this.      It  is 
something   that  anyone  who   knows  what   they  are  doing, 
has   any   experience,    would   never  have  made   this  mistake. 

There  are  ways   that   they   should  have   found  it. 
I   mean,    just  clearly   looking  at   individual   days  and 
seeing   that   31   hours   out  of   a   24-hour  period  are 
claimed.      They  should  have   seen  that. 

Now  the   city,    not  having   the  benefit  of 
knowing   exactly  their  methodology,    we  had   to  derive  it 
from   looking   at  the  claim.      It  might   not  necessarily 
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jump   out   at   you   right   away.      You   have  t 
do   a   detailed    analysis   to   understand   how   they  have 
calculated   the  methodology .      But   once  you  do,    it  does 
jump   out.      I   think  Stacy   &   Witbeck  clearly   knew  what 
its  methodology  was   and   just    fundamentally  misapplied 
it   and  came  up  with   these   numbers   that   they  knew  or 
should  have  known  could   not  be  supported. 

In  addition,    they   knew   from  their  project 
records   that   there  was   no  way   that  their  entire  work 
force  was   delayed,    completely  unproductive,    or   idle  for 
anywhere   near  the   kinds   of  period   of   time   that  they  are 
claiming   in  this   claim.      Their  own  claim  documents  and 
records   show   that.      The   supporting  project   records  for 
this  project   also  verify  that.      And   I   think  there  has 
been,    as   I   said  as   I   understand,    testimony  and 

depositions  that  say  that  their  work  force  was  not  idle 
or  completely  unproductive. 

PRESIDENT  YU:      Mr.    Van  Wagenen,    the  days  that 
were   billed  beyond   24,    there    is  more   than   one  occasion, 
so  there  are   several   days.      Of  those   ten  days,    how  many 
do  you   recall   were  billed  more  than   24  hours? 

MR.    VAN   WAGENEN:      Well,    the   days    in  their 
claim  where  they   have  calculated  damages   for  more  than 
24   hours  are  August   22nd,    which   is   one,    August   23 rd, 
which  is  two,    28th,    three,    30th,    four,    and  September 
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2nd.      So   a   total    of    five  days. 

PRESIDENT   YU:      Thank  you, 

COMMISSIONER  JEFFERSON:      One   more  question 
about  the   exhibit   that  we  were  discussing   a  minute  ago 
in  which  they   identify   the   cost.      The  subcontractor 
mark-up   of   five  percent,    does   that   represent   --   is  the 
$34,984   here,    is   that   five  percent,    is   that  on  the 
total   amount?      I   mean,    I'm   just   interested   in  what  this 
number  -- 

MR .    VAN  WAGENEN :      Yes.      That   34,000  represents 
five  percent   applied   to   nearly  all   of  that. 

Let  me  answer   it   another  way.      If   they  applied 
the   five  percent   to   the   entire   figure   of   $755,293,  they 
would  have   come  up  with   something   like   37,000.  They 
have   come   up  with   34,000.      I   don't   know  why  there   is  a 
difference  between  the   37   and  the   34.      However,    if  they 
applied   the   five   percent  to  the  subcontractor 
portion   --   subcontractor  claim  only,    which   is  what  they 
should  have  done,    it  would   come  up  to  somethi ng   1  ike 
14,000,    I    believe.      20,000    less   than   the  34. 

COMMISSIONER  JEFFERSON:      That    is  pretty 
standard   in   the  city,    the   five  percent  mark-up.  On 
subcontractor  costs,    that    is   pretty  standard.      So  most 
contractors  doing  business  with  the   city  would  know 
that   the   five  percent  applies   to  the  subcontractor 
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amount,    not   to   the  enti 

MR.    VAN   WAGENEN:      I    think   so.      And   I    have  seen 
this   on   a   wide  variety   of   claims   in  a  wide  variety  of 
settings.      That   is  generally  allowable.      It  is 
recognized.      It   is   a   valid   damage,    assuming  that  the 
underlying   subcontractor  claim   is  valid. 

PRESIDENT  YU:      In  preparing   these   types  of 
claims,    would   it   be   correct   to  assume  that   there  needs 
to  be   some   documentation   in  coming  up  with   some  of 
these  numbers   that  the  person  who   is   preparing  the 
claim  would  have   to  go  back   into  the   county   records  and 
the  personnel   records  and  things  of  that  kind? 

Have  we   ever  asked,    in  other  claims  for 
documentation,    of   such   amounts   for  supporting 
documentation  of  claims  or  we  just  take  the  claim  as 
is? 

MR.    VAN  WAGENEN:      No.      Typically,    when  you  are 
analyzing  a  claim,    you  will   go  and  you  will   seek  to 
look  at   the  underlying   records.      I   would  presume  here , 
for  example,    that   on   Exhibit   K(a)    the  contractor  has 
used   its  underlying   accounting  records,    its  payroll 
records . 

I   believe   in  this   contract,    or   if   not,  but 
certainly   it   is  typical    in  many  contracts,    that  those 
are  kinds   of   records  that  are   required  to  be  submitted 
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to    the   owner,    the   city,    under   the   contract.      And  the 
city,    typically,    will   have   the   right   to   come   back  and 
conduct   an   audit   of   the   contractor *s  record. 

Very   often   it   is   advised   that   you  do  conduct 
an  audit   to  examine   the   underlying  supporting  records 
to   see,    in   fact,    whether  the   claim  amounts   that  are 
claimed   are   supported  by   those   underlying  accounting 
and   other  records. 

PRESIDENT  YU:      So   someone  preparing   a  claim  of 
this   nature   to  the  city,    he  would  be  working, 
assumingly,    with   payroll   records   and   personnel  records 
in   setting   up   the  methodol ogy ,    and   that    in  doing  that, 
he  would  not   just   rely   on   some  estimation,    but  he  would 
actually  rely   on   specific   records  within  the  company 
files? 

MR.  VAN  WAGENEN:  Typically,  yes.  Now  in  this 
particular  case,  certainly  that  appears  to  be  the  case, 
that   that   is   the  methodology   they  have   set  out. 

There  are   some   kinds   of   claims  which   are  very 
difficult   to   clearly  determine   f rom  your  project 
records   exactly,    precisely   the   amount   of  damage.  But 
when   it   comes   to   identifying   the   cost   for  each 
individual   category  of   labor,    that   should   be  readily 
available   in   the   payroll   records   and   you   should  always 
go  back  and  work  with  those  to   identify  what  those 
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specific   costs  are. 

PRESIDENT   YU:      What    I'm   getting   at    is   that  in 
these   cases  where   there    is   a   claim  beyond   24   hours,  I 
would   find   --    if   you   had  payroll    records  paying  workers 
in   that   one   period,    wouldn't   it  be  obvious   that  you  are 
not   paying   them  beyond   24  hours? 

MR.    VAN   WAGENEN:      I    should   think   so,  yes. 

PRESIDENT  YU:      Commissioner  Jefferson. 

COMMISSIONER  JEFFERSON:      When  was   this  claim 
subra  i  tt ed? 

MR.    VAN  WAGENEN:      The  claim,    I   think,    is  dated 
December   1 9 th ,    19  9  1. 

COMMISSIONER  JEFFERSON:      Have    they   had  time, 
during   this  process,    to  withdraw  this   claim   if  there 
were,    as  they   alleged   --   there   are  mistakes   in   it?  Can 
a   contractor,    once  a   claim   is   submitted,    if  they 
discover  that   they  have  made  mistakes,    can  they 
withdraw  the   claim  at  that  point? 

PRESIDENT  YU:      Or   file  an  amendment   to  the 

claim? 

MR.    VAN   WAGENEN:      I   would   say,    generally,  yes, 
that   if   a   contractor   feels   that   his   claim   is  not 
correct,    he   can  withdraw   it   and   I   have  made  mistakes. 
The   only   reason   I    hesitated    is   that   certainly  under 
certain   settings,    for  example,    in  my   experience  under 
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eaeral    claims   against   the  US   government,    there    is  a 
certification    requirement   that   you   must    attach,  you 
must    fulfill,    when   you   submit   a   claim   to   the  US 
government   --   I   hereby  certify  that   this   claim   is  such 
and   such   and   such   and  such. 

In  those  particular  cases,  I  can't  say  I  don't 
think  that  it  is  quite  as  easy  to  say  I  hereby  withdraw 
it  because  I  made  mistakes  in  it.  But  more  generally, 
typically,  yes.  If  a  contractor  has  made  a  mistake  and 
he  realizes  it,  he  can  ask  the  owner  to  ignore  that  and 
say   I   will   submit   a   corrected   claim  amount. 

COMMISSIONER  JEFFERSON:      Was   that   done   at  any 
point  during   these  proceedings? 

MR.  VAN  WAGENEN:  Not  that  I  am  aware  of  but  I 
may   not   be   the  best   one   to   answer  that  question. 

PRESIDENT  YU:      When  did  you  discover  the 
discrepancy   in  the  hours? 

MR.    VAN  WAGENEN:      I  would  have  discovered  that 
in  the   fall   of   1992   during   the  course   of  my  evaluation 
and   analysis   of  this   claim  and  review  of  all  the 
support ing  documents. 

PRESIDENT  YU:  So  it  has  been  a  year  after  the 
claim  was  submitted  that  you  discovered  the  discrepancy 
in  the   hours?     Approximately  a  year? 

MR.    VAN   WAGENEN:      Approximately   a   year,  yes. 
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PRESIL'Llil     ,1  :      And    in   between   that  period, 
isn't   it   correct   that  we  were  basically   in  litigation 
over   this   claim   or   there   was    some   hearing   on   the  issue 
of  whether  this  claim  was   correct   or  not? 

Maybe  Geoff   is   the  more   correct  -- 

MR.    VAN  WAGENEN:      I   think  Geoff  would  be  the 
better  one   to   answer   that  question. 

MR.    SPELLBERG:      Yes.      We  were    in  litigation 
from,    I   believe,    March   of   1992   when   the   complaint  was 
filed.      We  were   in   litigation   from  then   forward .      Mr . 
Van  Wagenen  was  brought    in,    I   would  guess,    the  summer 
of   1992   when   I   took  over  the   defense   of   the  case. 

PRESIDENT  YU:      So  that  claim  had  been 
scrutinized  by  both  the   city  and  Stacy   &  Witbeck  for 
over  a   period   of   six  months  prior   to  discovering,  on 
our  side,    the   discrepancy   in   the  hours? 

MR.    SPELLBERG:      It   certainly   was   available  for 
that   scrutiny,  yes. 

COMMISSIONER  JEFFERSON:      When   the  discovery 
was  made,    was   it  brought  to  their  attention  at  that 
point? 

MR.    SPELLBERG:      I   don't   think   so.      Mr.  Van 
Wagenen   alerted  me.      That's  when  we  went   forward  with 
the   false   claims   filing   amendment,    which   I  believe 
occurred   in  January  of   1993.      Certainly  at  that  point, 
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Stacy  was   aware   of   it.      We   had   to   seek    leave   of  the 
court   to   ask    for   the    amendment   and   at   that   point,    I  had 
contact  with   Stacy   &   Witbeck's   lawyers   about   that . 

You   have   to   remember,    once   it   is  in 
litigation,    there   can  be   no  direct   contact   between  the 
city   attorney 's   office   and   Stacy   &   Witbeck.  Everything 
would  go  through   their  attorneys, 

COMMISSIONER  JEFFERSON:      My   question   then  is, 
at   any  point   during   the   litigation   are  at   any  point 

in   this   process,    have  they  come   forward   and  said  we 
made   a  mistake,    we  want   to  withdraw  or  amend  this 
cl a  im? 

MR.    SPELLBERG:      Nothing   that   has   ever  been 
presented  to  me.      It   is  my  understanding  that  when  they 
met  with  a   city  employee  very   late   in  the  game,  they 
told  him  the   submitted   claim   is  wrong  and  we   feel  here 
are   our   losses,    but   I   have   never   seen  that.      It  has 
never  been   submitted   to  me   and  certainly  there  has  been 
no  official   withdrawal   of   this  claim   in   submission  of 
an  amended  one. 

PRESIDENT   YU:      Are   there   any   other  questions? 

We  probably  will   be   calling   you  again,    Mr.  Van 
Wagenen.      I   think   --   do  you  have   anything   further  to 
add? 

MR.    VAN   WAGENEN:      No.      I    have    nothing.      I  have 
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summarized  my  presentation. 

MR .    SPELLBERG :      Other   than   my   closing  comments 
or   responses   to   any  questions   you  might   have,    we  are 
finished  with   our  presentation. 

PRESIDENT   YU:      Thank  you. 

Could  you   identify  yourself    for  the  record? 

MR.    SMITH:      My   name    is  Randall   Smith.      I   am  an 
attorney   representing  Stacy   &   Witbeck,    Inc.      I   am  with 
the   law   firm  of   Knecht,    Haley,    Lawrence   &   Smith  located 
in  San  Francisco. 

Stacy   &   Witbeck   intends   to  have   a   number  of 
people   speak  here   today.      The   first  will   be  Mr.  David 
Stacy ,    president  of   Stacy   &  Witbeck.      He  will  be 
fol lowed  by  several    fairly  brief   witnesses,    and  then  I 
will   conclude   by   speaking.      Thank  you. 

I   would   ask  Mr.    Stacy  to   come   forward  at  this 

time  . 

MR.    STACY :      Members   of  the   Commission ,    my  name 
is   Dave  Stacy.      I'm  president   of  Stacy   &   Witbeck.  We 
have  been   incorporated   since   1981.      Stacy   &  Witbeck  is 
a   general   engineering  contractor.      We  are   a   local  San 
Francisco  based  company .      A   large   part   of  our 
construction  volume   for   the   past   12   years   has   been  with 
the   City  and   County  of   San   Francisco.      We   make  note 
that   there  are  only   two  or  three   such  construction 
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firms  with   their   corporate   office    located    in  San 
Francisco.      We   are   a   union   company   and   use   the  local 
hiring  halls   to   recruit   our  workers. 

San   Francisco   is  basically   a   union   town.  It 
is   becoming   an   island   surrounded  by   areas   that  nonunion 
firms   are   trying   to   take   over.      Even   a    few  nonunion 
construction   firms   are  doing  work   in   San  Francisco. 

You   awarded   a   contract  within   the   last  few 
weeks  where  the  prime  contractor  brought   into   town  a 
nonunion   subcontractor  to  do  the   track  work.  This 
subcontractor   could  have  been  disqualified  due   to  not 
meeting   the    required   experience   as   stated    in  the 
specification,    but,    yet,    the   contract  was  awarded. 
This   is   a  disservice   to   the  weight   scale   of   the  workers 
as  well   as   the  citizens   of   San  Francisco. 

I   am   sure  you  know  how  nonunion   firms  get 
around  not   really  paying   the   prevailing  wage. 

Stacy   &   Witbeck   is   a   complete   union   firm.  We 
pay  prevailing  wages,    even   on   non -preva i 1 i ng  wage 
projects.      We  do  not   pay  scab  wages   to  our  workers. 

As  president  of  Stacy   &   Witbeck,    I   have  the 
responsibility   for  all   phases   of   our  work.      I   have  been 
involved   in  construction   on  San   Francisco  projects  for 
over   30   years   and  well   over   200   construction  projects. 

One   of  my  responsibilities    is   to  establish  a 
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relationship    with    the    various    owners    that    we    deal  with. 
This    relationship   must   be    founded   on   good    faith  and 
trust.      I   have   tried   to  operate   our  company  with  this 
in  mind.      We   are  determined   to  give  honest  bids, 
complete  each   job  according   to  plans   and  specification 
and   receive  payment   as   allowed   for  within  each  contract 
we  sign. 

I 'm  here   to   address   the    false   claim   imposed  on 
Stacy   &   Witbeck  by  the   City  of   San   Francisco   and  that 
we  presented   a  higher  claim  to   intimidate   the   city  into 
paying   a  higher  amount. 

Stacy   &   Witbeck  never  knowingly  submitted  a 
false  claim  or  any  other  submittal   that  could  be 
considered   false   or  misleading.      We  would   never  try  to 
intimidate   the  city's  managers   and  engineering  staff. 
We  do  not   believe   that   the   city  engineers   or  managers 
are   so   incompetent  that   they  woul d  agree  to  pay  our 
claims   just  because  we  put   them  on  paper.      Unlike  the 
city   attorney,    I   have  more   respect   for  the  city 
organization  than  that. 

Stacy   &   Witbeck  has   only  pursued   a  very  few 
claims   out   of   almost   200   projects  we   have  done  since  we 
have   been   in   operation   --   claims  where   lawyers  were 
involved.      Most  of   our  problems   are   solved   during  the 
construction  phases   of   the  project.      We   are  always 
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available  for  gob  faith  negotiation.  I  beli  eve  that 
each  settlement  with  the  owners  was  concluded  with  at 
least  a  feeling  on  both  sides  that  the  settlement  was 
done    in   a   good   faith  manner. 

I   approached   some   of   the   City   of   San  Francisco 
managers   and   engineers   to  come  here   and   state  their 
opinion   of  how  we   handle  the   change   orders   and  claims 
on   some   of   our  previous   projects.      We  have   two  here  as 
our  witnesses.      The   other   ones  were    intimidated  by  the 
city   attorney   and   they   felt  that    it   wasn't   in  their 
best   interest   to  appear  here. 

I   beli eve  that   a   summary   of   the   Castro  Street 
Cross- over  project   needs  to  be  stated. 

First,    I   would   like   to  state  that   our  project 
was   completed,    but   from  what   I've   been  told,    not  put 
into   service  due   to   some  design  problems.      That  was 
over  two  and  a  half  years  ago. 

This  project  was   a  very  difficult  construction 
project,    very  complicated.      The   location  of   the  track 
work  was   in  an  area   approximately   30    foot  wide,  200 
feet   long.      The  cross-over  was   in  the  Muni  tunnel, 
approximately   500   feet   east  of  the   Castro  Street 
station.      The   existing   single   cross- over  that   was  there 
was   embedded   in   reinforced   concrete  which   we   had  to 
remove   and   install   a  double  cross-over   in   the   same  area 
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and   pour   i n— CTGflTcre r e^.      ^This  work  was   to   be   done   with  a 
ten-day   detour   of    the   Muni    light    rail   vehicles.  We 
needed   to   work   24    hours   a   day   to   do  this. 

Our  access   to  the  work  site  was  allowed  during 
the   early  morning   shutdowns   of   the  Muni   system,  only 
three  or   four  hours   available.      This   access  was  for 
demolition  removal  and  material  deli very. 

The  difficulty  of   this   project   was   obvious  due 
to  the   fact   that   only   two  contractors   submitted  bids. 
Stacy   &   Witbeck  was   low  bidder  at   $950,000.      Homer  J. 
Olsen  was   the   only  other  bidder  at   almost  1,600,000. 
The   engineer's   estimate  was   450   to  $550,000. 

In  order   to  award   the  project,    the  city 
removed  their  extra   work  bid   item  of  $75,000. 

PRESIDENT   YU:      Mr.    Stacy,    I   don't   mean  to 
interrupt   you,    but   I   think  the   issue   of   the  delays  and 
the   cost   for  that   is   in   litigation  and   is   not  really 
properly  before  us.      And  we  really  should   not,  either 
you   as   a  party  or  the  commiss  ion ,    comment   on  those 
delays,    and  that    is   in  litigation. 

The   sole   issue  be  fore  us   right   now   is  the 
false  claim  issue. 

The    issue   of  whether  or  not  we   are  union 
contract  or  union   employment   or  the   status   of  your 
company  within  San  Francisco   is   important,    but  to  a 
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large    degree    is    fundamentally    irrelevant   to  this 
hear  i  ng .  « 

Do  you,  yourself,  know  of  the  false  claim 
issue  that  was  charged  before  your  company  on  this 
contract? 

MR.  STACY:  I  know  that  there  was  a  false 
claim  charge. 

PRESIDENT  YU:      Yes.      And   the   issue   is  not 
whether   or   not   that   claim   should   or   should   not  have 
been   filed.      The   issue    is   the   amount   that   has  been 
filed  and  whether  or  not   it  was   inflated   or  not  and 
whether   or   not   it  was   knowingly   submitted   by  your 
company .      That    is   the   sole    issue   before  us. 

MR.    STACY:      Well,    in   order   to   tell   you  that  I 
knowingly  didn't  submit   it,    I  have  to  give  you  a 
history   of  my  trustworthiness   and   a   previous.      If  you 
expect  somebody  to  come  here  with  a   3  0-year  experience 
and  evidently   one  page   and   a  very  complicated   claim  is 
what   you're  doing,    how  can   I   respond   to   it  without 
telling  you  the  history  and  giving  you   some   insight  to 
my  trustworthiness? 

PRESIDENT   YU:      We   are   well    aware   of   Stacy  & 
Witbeck's   reputation   in   this   city  and  we  are  well  aware 
that  you  and  Homer  J.    Olsen   are  the   two  primary 
contractors   for  track  work   in  San  Francisco. 
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The   issue   is   m>tr~so   much   one   page,    the  issue 
is    fraud   and   that    is   what   we   are   considering    --  whether 
or   not    there    is   sufficient   evidence    for   a    finding  of 
that   nature   that  would  warrant   any  type   of  disbarment. 

MR.    STACY:      I'll   cut   it   short   then.      I   want  to 
address   how  we   submitted  the   claim  and  what   it  was 
submitted  for. 

PRESIDENT  YU:      Thank  you  very  much. 
MR.    STACY:      I   have   to  go  back   in   the  history  a 
little   bit   and  tell   you  why  we   submitted  a   claim,    if  I 
may  . 

PRESIDENT  YU:      Of   course.  Please. 

MR.    STACY:      I'm  going   to   finish  that  one 
paragraph,    because  that   leads   into  why  the  claim  was 
submitted   and   exactly  the  way   it  was. 

PRESIDENT   YU:      Please   do  so. 

MR.    STACY:      In   order    for   this   project   to  be 
awarded,    the   city  had  to  cut   out   75,000   that  was 
available   for  the   force   account,    which  means   extra  work 
for  the   city  to  pay  the   delays,    whatever,    during  the 
contract.      It  couldn't  award   it  because  they  didn't 
have   enough  money,    evidently.      That's  what   we  were 
told  . 

So  we  agreed  to   it.      They  said   even  though 
they  take   it   out,    that  we  would  be  compensated  for 
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change    orders,     delays,     and    so    forth    under    agreed  on 
work   that   we   could   negotiate,    and    I    signed    it   on  that 
bas  i  s . 

Right   after   that,    we   had   a   meeting  with  the 
city   on   a   precons t rue t i on   phase.      Harry   Foster,    who  is 
the   engineer  hired  by  the   city  to  basically  manage  the 
construction   and  he  did  the  design  work,    at   a  meeting 
told  us  that  we  got  too  much  money  for  the  job  and 
there  would  be  absolutely   no   change   orders  issued. 
This  was   not   in   the   specs.      The   city   seemed  to  agree  to 
this   and  they  were   true   to  their  words. 

You  had   a  manager   on  the   job,    Mr.  Highfill. 
Afterwards  he   said,    okay,    any  change   orders  or 
legitimate   extra  work,    we  won't   address   as   a  change 
order,    which   is  what   the   spec   says.      You  have   to  put 
everything    in  a  claim,    present  the  claim,    we  will  sit 
down  and  negotiate. 

So  this   is  what  we  did.      We   requested  money 
throughout  the   job,    showed   them  delays,    showed  them 
interferences   and   asked   that   they   either  completely 
ignored   it   and  they   never,    ever  sat  down  to  discuss  it 
with   Stacy   &   Witbeck.      So  we  went,    along  with  Mr. 
Highfill,    who  we   trusted   at   the  time,    we  submitted  a 
claim   for  and   this   is  what    is   on  the   table   here.  We 

submitted  a  claim  fastly,   with  people  that  weren't  on 
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the    iob.       The    people    that    developed    the    claim  basically 
were   administrative   staffs   on   the    job.      We   put  together 
a   claim  to  sit  down   and   negotiate  with   the   people  on 
the  job. 

This   never  happened.      Mr.    Highfill    left  the 
city   at   that   time.      There  was   only  one   young  engineer 
left.      Nobody   ever  wanted  to   address   the  claim. 

On  the   claim  on  the   first   sheet  of  the  claim, 
we  have   a   letter.      We   tell   you  there   are  possible 
mistakes   on   it.      We   suggested   a  method   of   coming  back 
in  and   addressing   the   issues   and  coming  up  with 
agreed -on   numbers .      This  was   never,    ever  done  with  the 
City   of  San   Francisco.      The   only  time   that  we  knew 
about   a    false  claim   like   that  and  we  get  busy  and  we 

submit   a  claim,    we  are  waiting   for  a   response.  We 
didn't  go  back   into  the   claim  and   evidently,    on  that 
one   sheet,    there  are   some   errors  made  on  it  and  we 
recognize  that. 

Earlier  this  year,    finally,    the  city  allowed 
us,    with  a  Mr.    Bill    Probert,    a   consultant   to  the  City 
of  San   Francisco,    to  sit  down  with  myself   and  Harry 
Foster  and  try  to   resolve  the  claim.      At  that   time,  we 
had   computed   new   figures   that   we   felt   like  we  could 
stand  by,    and  we  gave   it  to  Mr.    Probert,    trying  to 
educate  him         educate  him  to  what  the   job  was  about  so 
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We   started   that,    to   sit   down   and   settle  the 
claim   with   these   numbers   and   nobody   comes   up   --  the 
numbers  were   somewhat   acceptable   and   a  new 
computation   --   this   was   evidently   a   settlement   that  is 
sort  of  a  private  thing  that  has  nothing  --   if  it 
doesn't   --  you  can't  bring  it  up   in   final   suits  or 
legal   terms.      That's   why  the   city   attorney  didn't  get 
the  information. 

So  we   sat   there   and   they   said,    yes,    we  can 
solve  this.      So   I    said,    okay,    everything   is   on  the 
table,    the  whole   claim.      There  were  some 
cross-complaints   and   they   said   no,  the 

cross-complaints,    which   one   is   a   false   claim  and  one 
was   on   a  minority.      No,    we   are  going  to   keep  those 
open.      So   I   said,    no  way  we  can  settle   it,    so  we  didn't 
settle  it. 

We  went  to  court,    we   had   a   court   date  earlier 
this  year,    the   judge   suggested  or  directed  us   to  go 
into   a   another  settlement,    Mr.    Probert   back.      We  were 
assured  by   the  city  that  everything  was   on   the  table 
and   Mr,    Probert  had   the   authority   to  come  up  and  settle 
this   claim.      That's   the   settlement  we  had   earlier  in 
the  year  with   the   numbers   that  we  did  present   and  we 
agreed   to  take  it. 
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back   and   maintains   that    the    false   claim   still    was  not 
part   of   this  settlement. 

We  never   knowingly  submitted  a    false   claim.  I 
did   not   submit   a   --   knowingly   submit   a   false   claim.  I 
think  the  history  of  Stacy   &   Witbeck  and  the  workers 
and   so   forth   in   the   City   of  San   Francisco  can  testify 
to   that.      We   have   been  doing  business   a   long   time  with 
the   City  of  San   Francisco.      We  have   been   the  only 
bidder   on   a   number  of   jobs,    we  have   been   asked  to  bid 
work,    we  have   been  consulted   for  design   problems.  I 
have   even   consulted  with   the  human  rights   and  given 
them  some   ideas   and   so  forth. 

I   think  our  history  would   testify   that  we  are 
honest   and  we  didn't   knowingly  submit  a   false  claim. 

May   I   just  glance  through?      I'm  skipping  a 

lot. 

The   one   thing   --   actually,    you  brought  out  at 
a  meeting   a  couple  of  weeks  ago  when  we  were  supposed 
to  be  awarded  a   job  and   it  was  pulled  back   --   and  there 
was   a  comment ,    because   I   was   at  the  meeting,    that  we 
were   irresponsible   and   this   is  what   you   are  accusing  me 
of,    is   a   false  claim. 

I   tried  to  go  back  to  the  articles  of  the 
commission  here,    tried  to   find  out  some  definition  of 
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irrespSSfj^Birity ,    and"  I   haven't    found   one  yet. 

I   think   that   the   history   of   Stacy    &    Witbeck  in 
being  a   competent   union   contractor,    doing   jobs,  never 
walking   away   from  a   job,    submitting   claims   and  coming 
up  with   solutions  without  going   to  court,    testifies  to 
our  responsibility. 

I   had   a   lot   of   stuff  here  that   you  don't  want 
to  hear,    I  guess. 

A  closing   statement   --  well,    one  statement. 
One   statement   I   do  have   to  make  about  Mr.    Van  Wagenen's 
claim.      I   do  not   know  him.      I   have   never  met   him  other 
than   today.      I   do   know   one   thing.      He  has   never,  I'm 
sure,    settled   a   claim  without   a  negotiation  session  and 
an  explanation   from  the  contractor  present ing  the 
claim. 

This   is   a  compl icated  claim.      Our  delays  were 
enormous.      Some  of   the  days  that  we  had   there,  we 
counted   24-hours  delay.      Because  we  were  delayed  by  the 
city  at  times,    that  we   felt  after  ten  days,    that  we  had 
spent   our  money  and  the   last   three  or   four  days  were 
full   accountability  of  the  city. 

Also,    when  you  are  working  two   shifts,  12 
hours   each,    it   is  possible   to  work  crews  more   than  24 
hours.      That   means  that   first   crew  works  overtime  into 
the   second   crew.      I'm  not   saying  that  that  justifies 
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all  those  things  because  I  know  it  doesn't,  but  some  of 
them   do . 

So  by  sitting  down,    putting   a   claim   in  --  not 
for  a   legal   claim,    and   this   is   exactly  what   I   told  in 
my  deposition.      That   this   claim  was   put   there  because 
we  were  directed  by  Mr.    Highfill   to  do   it   and  they 
would   look  at   it,    we  would   get  together  and  we  would 
settle   our  differences,    and  this   never  happened. 

In  conclusion   --   I'll   conclude.      I   made  note 
that   the  past    12   years   Stacy   &   Witbeck  has   had,  under 
contract,    $150  million  worth   of  city  work  with  San 
Francisco.      And  by  being   low  bidder,    competitive  low 
bidder   in  this   city,    we   have   saved  the   city  over  $12 
million.      This   represents   over   100  projects  we  have 
been   involved  in. 

We  have  never  been  accused   of  any  wrongdoing 
or  not   fol lowing  the  plans  and  specs  or  being 
irresponsible . 

The  contract  that   PUC  awarded  Stacy  & 
Witbeck  last  month,    finally,    after  continuation  was 

awarded,    I   understand,    due   to  the   fact   that   it  was  85 
percent  minority.      We  were   low   last  week  on   a   job  with 
the   City   of   San   Francisco,    DPW,    with   another    51  percent 
minority . 

These  two  bids   typically  show  what  Stacy  & 
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I:  i  L  L'  '=M.-      ii .  1 .J  ^  .  n       in    1. 1 1         i  t  y    ._i  f    San  Francisco. 

If   we   are   debarred    from   the   City   of  San 
Francisco   const ruction,    the    foregone   MBE  joint 
ventures,    along  with   others   --  we   have   about   seven  or 
eight  minority   and  women   joint  ventures   --   they  will 
cease   to  be   able   to  bid   as   prime   contractors,  because 
there  are   not   a   lot   of   other   non-minority  contractors 
out   there   giving   the   opportunity   that  we  give   to  the 
minority  contractors  here. 

If  Stacy   &   Witbeck's   history  continues  and  we 
are   allowed  to  bid  San   Francisco  work,    the   savings  to 
the   city   is   in  the  millions  of  dollars.      We  have 
demonstrated  this. 

Even  though   our  cost,    to  date,    of  this  875,000 
cross-over  exceeds   1,400,000   due  to  our   loss   and  our 
legal   fees,    we  are  determined   to  put   this   behind  us  and 
look   into  work  on   future  contracts   in  the  city. 

If  Stacy   &   Witbeck   is  debarred,    we  believe 
that   the   PUC  Commission  would   be  acting   in  an 
irresponsible  manner  and   not   to  the  best   interest  of 
the   City  of  San  Francisco. 

Thank  you. 

PRESIDENT  YU:      Thank  you,    Mr.    Stacy.  Excuse 
me.      Do   you  want   to  question  Mr.  Stacy? 

COMMISSIONER  JEFFERSON:      I   have   a  couple 
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quest  ions . 

PRESIDENT    YU:       Mr.    Stacy,    can    you    come    back  to 
the   podium,  please? 

COMMISSIONER  JEFFERSON:      Mr.    Stacy,    you  said 
in  your   remarks  that   there   were   some  mistakes  made  in 
the   claim   that  was   submitted.      Do  you  have   the   claim  or 
can   you  describe   for  the  commission  what   those  mistakes 
are   so   that  we  will   understand  the  nature   of  the 
mistakes  that   you   have  recognized? 

MR.    STACY:      I   don't   have   it   -~   I  didn't 
bring   --   prepared   that,    but   listened   to   the  city's  side 
of   it.      It   is   obvious  that   --   I   hate   to   say  that, 
because   it  makes   us   look   foolish,    that  obviously  it 
wasn't   60   hours  work  to  one  day. 

What  happened  on   that   sheet,    basically,  from 
what  we  can  put   together         because   actually,    one  of 
the  participants  doesn't  work  for  us  any  more.  In 
fact,    both  of  them  do  not  work   for  us   any  more.      So  we 
are   trying   to   reconstruct.      And  actually,    the   one  main 
one,    which  was  Mr.    Rickels,    he  was   not   on   the   job.  He 
was  putting  the  paper  together.      And  what  he  intended 
to  do  on  that   summary   sheet   is  put  down   the  full-day 
crew   hours   and   money   and   then   apply   a   percent   of  delay. 
We  have   other  documents   that  did   this,    but   they  didn't 
get   into  the  claim  and   it  was   inadvertently   left  out. 
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Tnat  •  s  h:-v:  -vj^  ended  up  with  the  numbers  that 
we  used  --  basically  how  we  ended  up  with  the  numbers 
that  we  used  with  the  settlement  with  Mr.  Probe rt ,  is 
that  we  took  crews  and  then  we  tried  to  agree  on  the 
interference  by  the  city  for  various  reasons,  was  15, 
20  or  25  percent  to  the  city  and  not  due  to  the  --  our 
wor k . 

The   settlement   that   we  offered  Mr.  Probert, 
which   I   don't   think  we   ever  did  address   every  issue, 
was   about   the   same  amount   of  money.      Kingston's  was 
still   about   300,000   and  we  were  up  around   350,  400,000, 
something   like  that.      I   don't   remember  the  numbers. 
But   on   a   re evaluation  of   it,    it  did  come  out  the 
city  did,    at   times,    shut  my  whole  crew  down   for  various 
reasons.      Our  access  was   limited.      But   all   this  takes  a 
few  days   and   a   little   effort   to  demonstrate.      But  we 
did  have  those  errors. 

The   errors  that  the  city  says   that  we  put  the 
five  percent   --  we  told   the   city  that   the   five  percent 
mark-up  was  on  the   --   it  was   a  miscalculation, 
obviously.      This  happens  numerous   times.      Our  people 
are   not   lawyers .      I   don't   have  a   lawyer   on  my  payroll. 
We  go  outside.      And  we   are   not  accountants.      We  are 
construction   engineers   and   this   is  basically  what  this 
information  comes   down   to.      We  evidently  were  somewhat 
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But   my   deal    was   this   was   presented   to  sit 
down  and   this    is   not  untypical   of  what  we   do ,  We 

don't  want   to  go   court,    obviously.      We   don't  want  to 
get   into  this   expensive   lawyer  system.      So  we  present 
something,    we  sit  down  with  the  city,    we  have  done  this 
numerous  times.      We  don't   even  call   them  claims  until 
we   can't   agree  on   something.      But   it   is  our 
information,    during   the   first   meeting  or   the  second 
meeting  with  the   city,    these   errors   or  omissions  or 
thinking  wrong  are  always   brought   out   and  they  are 
corrected   and  we   have  had   this   relationship  numerous 
times   and   they're  solved. 

We   just   never   --   I   don't   think   --   Stacy  & 
Witbeck  and  myself,    working   in  the  City  of  San 
Francisco    for   over   30   years,    has   only   been   to   court  one 
time   and  that  was   years   ago  with  Homer  01 sen  Company , 
who   I   used   to  work   for.      We  have  never         we   do  not 
want   this.      We   offered   the   city  mediation,    we  offered 
even   to  pay   for  arbitration.      The   city   stonewalled  us 
100   percent.      I   have  never,    ever  talked   to  anybody  on 
this,    quote,    claim,    request   for  money,    until  Mr. 
Probe rt   earlier  this  year. 

COMMISSIONER  JEFFERSON:      If   you  recognized, 
during   the  course   of   this   process,    that   there  were 
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mistakts    i^n    tlie    Li.Tim   that    you   had    submitted    of  the 
type   you   just   described,    why   then   did   you   not  withdraw 
or  amend   the   claim  so  that   you   could   then  negotiate 
with   the  city   from   a   true   basis   of  your   real  costs? 

MR.    STACY:      Because   the   city  wouldn't   allow  me 
to   as   far   as   I  the  city  would   never   address   --  I've 

tried   numerous   times,    through   --   the   city   attorney  -- 
when   the   attorneys  had   talks   on   this   matter,    it  doesn't 
seem  to  ever  go.      So   it   needs   to  be   on   the  basis  of 
myself   and   the  city   and   somebody   in   the   city   that   is  -- 
it  always   happened  before   in   that  manner.      You  always 
had   somebody   in  the  engineering  or  the  management  staff 
from  the  city   available  to  discuss  the  thing, 

I   approached  them  numerous   times   to  do  exactly 
what  you   are   saying.      Let's   look  at   it,  let's 
reevaluate   it,    we  do  have   errors.      We  did   not  honestly 
know,    because  we   just  didn't   even   look  at  the  claim  for 
almost   a  year,    because  we  were   in   litigation  and   it  was 
going  very   slowly.      Nobody  was   addressing   it,    so  there 
was   no   need   for  us,    basically,    to   re evaluate  it. 

COMMISSIONER  JEFFERSON:      But   if   you  recognized 
that   there  had  been   errors  made   in  calculations  or 
whatever,    on   a   claim  that  you  have  submitted   to  the 
city,    a   claim  which  you   expect  to  be  paid   on,    don't  you 
feel   a   sense   of   responsibility  to   fix  that? 
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MR.    STACY:       I    think    I    did    that    by    giving  it 
and    trying   to   get    into   a    negotiation   session   with  the 
city   with   these   new    figures   we   computed.      We  just 
didn't   submit   them  to  the   city  attorney  through  our 
legal   --  we  put   them   in   there   so  that  we  could   solve  it 
under  mediation,    arbitration,    negotiation,  whatever. 
The   city  would   never  do   it.      So  we  were  completely 
stonewa lied  to  ever  be   able  to   --   there  was   nobody   i n 
the   city's  management  or  engineering   staff   that   I  can 
find   that  was  doing   any  work  or   looking   at   it,    and  now 
I    find   out  the  Hill   Engineering  was   doing   it.  But 
nobody   from  them  ever  called  us   and  discussed  anything 
with  us,    trying  to  explain   our  numbers   our  methodology. 

I   th ink  our  methodol ogy   is  basically  okay .  I 
have   never  changed  my   idea   that  the   city,    in   the  last 
two  and   a   half  years   in  whatever  we  are  doing,  have 
never  said   that  they   really  disagree   with  the  reason 
our  claim   exists.      All   they   say   is  that   one  sheet. 
That   one   sheet   is   the  only   thing   that  has   ever  been 
addressed,    to   our  knowledge,    to  us.      And   I   would  have 
definitely  given  new  numbers   if   I   had  the  opportunity 
to  . 

PRESIDENT  YU:      Commissioner  Normandy. 
COMMISSIONER  NORMANDY:      I    find    it   curious  that 
if  you   recognized   that  errors  were  made   on   your  claim, 
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that    you    should    feel    that    it    should   be    a  bilateral 
negotiation   that   would   be    involved.      Would    it    not  be 
working,    putting   the  most  positive   spin  on   it   as  an 
honest   contractor,    that   you  would,    on  your   own,  come 
forth  and  say  here  is  where  we've  made  errors  and  here 
is,    therefore,    our  amended   claim.      Why   do  you   see  a 
bilateral   need  to   correct   a  claim? 

MR.    STACY:      I    just   felt   like   I   needed  to  have 
a   floor  to  do   it   on   and  there  was   absolutely  no 
discussion   after  the   first    initial   claim.      All   we  got 
is   legal   talk  and   I   didn't   feel   like   there  was  any 
merit  to  do  that. 

These  things  always   end   up   that  we  have,    to  be 
honest  with  you,    maybe   I'm   led  down   the   road   --  again, 
what   I   am  used  to  with   the   city,    even  when  attorneys 
get   involved,    it  is  somebody  from  the  city,    a  manager 
or  an  engineer  will   call   me,    let's   sit  down  and  talk 
about   it.      We   just   recently  have   solved   two   in  that 
manner.      That   is  how   it   happens .      I'm  used  to  doing 
that.      To   be   honest  with  you,    I   am  not   re ally  used 
to   --   I    think   over   the   history   of   Stacy    &    Witbeck  to 
get   anywhere   as   close  to  this,    this    is  probably  the 
only   second  claim  that   we   have  had  that   attorneys  have 
been   involved   in  and    it    is   really   a   new  process   for  me. 
I'm  really  more  dealing  with   the  managers   and  having 
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some   dialogue   with  them. 

I   believe   that   even   Mr.    Van   Wagenen,    that  if 
he   would   approach   me,    the   only   difficulty   with  the 
claim  wouldn't  be   really  the  methodology,    maybe  some  of 
the   computations,    but   it  would  just  be  how  much   is  it 
worth,    you  know?     And  he  has  his  ideas  and  that  is  why 
we  can't   agree  because   they  have   their   ideas   and   I  have 
my   ideas   on  the  methodology  of  the   items   of  delay  and 
the   items   of  costly   things  with  those. 

But   I'm  more  used   and   I   have  been   and   I  have 
been  trained   for   actually   30   years  with   the  City  of  San 
Francisco   and  this   is  the  way  that  we  have  always 
handled  it. 

COMMISSIONER  JEFFERSON:      Are   you   saying  that 
when   you  submitted  the  claim   for   $790,000   that  you 
submitted   it  with  the  expectation  that  you  would  not  be 
paid  that  amount? 

MR.    STACY:      We   computed   --   well,    No.    1,  part 
of   it  when  we   submitted   that,    I   don't  think  you'll  find 
in  your  book  that   he  has  given  you,    anything  from 
Kingston  Electric,    okay?     At  the   time  we  submitted  it, 
since   it  was  prior  to  any   legal  negotiation, 
Kingston   --   and  we  had   not   finished  the   job,    by  the 
way.      That  was   submitted  to  you,    I'm  going  to  guess, 
maybe  six  months  before   the  job  was   completed.  So 
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there    were    ongoing    problems.       So   part    of   that,    that  you 
see,    was   not   my   claim,    in   a   sense.       It   was  Kingston 
E 1 ec t r i  c . 

I   thought   that   1   had  good  evidence  of 
supportable  claims  for  my,    whatever  it  is  --  400, 
$450,000.      I'm  not   sure,    without   looking  at   it,    that  it 
included  my   retention.      As   of   today,    I   have   never  been 
paid   even   for  the   875,000.      So  part   of  my  claim  and 
some   of   the  paperwork  we  have  done   includes  another 
150,000   of   the  original   amount  that   the   city  has  not 
paid   us   on   that.      So  we   are  eating  a    lot  of  money  now 
on  th i s . 

But   I   felt   that  after  we  worked   in  the  figures 
and  correcting  some   of   the  errors   --   I   want  to  guess. 
I   think  our  number  was   up   like   700,000.      I   didn't  bring 
that  with  me. 

PRESIDENT  YU:      Commissioner  Miller. 

COMMISSIONER  MILLER:      Mr.    Stacy,    who  did 
you   --   you   said  that   you  tried  to  discuss   these  matters 
with   city  management.      Who  did  you  try  to  discuss  it 
with? 

MR.    STACY:      At   the   end   of   the    job,    I    tried  to 
talk   to   a   Mr.    Barry    Lemke   who   was   the   owner  -- 

COMMISSIONER  MILLER:      Mr.    Who?      I'm  sorry. 
MR.    STACY:      Mr,    Lemke,    who  was   a  young 
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engineer.       He    was    the    only    one    who    seemed    to  be 
handling    it.       We    could    never    even    get    a  conversation 
going   with  him. 

After   that,    there   was   no    --    let   me   phrase  one 
thing.      This    job   was    not   done   by   the   typical  Muni 
construction   staff,    the   light   rail   people,    Muni.  This 
was  done  by  the  maintenance  division   in  Muni.      I  think 
it   is   under   --   I'm   not   sure   of   the   organization,    but  it 
wasn  '  t  the  normal  group  that  we  usually  work  under. 

At  that   time,    Mr.    Highfill   was   our  main 
member.      He  was   some   manager   in   this   division   and  he 
seemed   to   be   in  charge   of   the   project.      The  other  ones 
that  were    involved  was   Harry   Foster,    who  would  never 
talk  to   us,    and  he  was   your  outside   engineer.  And 
another   engineer,    Johnson   Yee,    wh ich  we   couldn't  even 
have  dialogue  with. 

So  after  that   and   after  the   time  period  went 
around   and  we  got    into   this,    the   only  person   that   I  had 
any   real   talking   relationship  with  that   I   thought  that 
might  put   us    in   some   track,    is  Mr.    Dick   Brown,    and  he's 
here   today,    in  fact. 

PRE S I DENT  YU:      To  be    fair  to  both   sides,  once 
you  were   represented   by   counsel,    it  would  have  been 
improper  for  you  to  have  discussions  without  your 
counsel   present   if    it's   in  litigation. 
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PRESIDENT   YU:       I    am    just    saying    that    once  you 
were    represented   by   counsel    in   this   matter,    it  would 
have   been    improper    for   the   parties   to   discuss  it 
without   their   counsel   being  present. 

MR .    STACY :      On   other   cases   we   have  done  that, 
so   I   assume   it  is. 

Once  we  what   I   understand  the   process  of 

filing   a  claim  if   we    feel    like   we  have   a   problem ,  we 

have   to  watch   the   clock,    like   everybody   else.      If  we 
don't   file   the  government   code   claim   notice  within  a 
year   of   the    incident,    then  we   lose  everything.  After 
that  year  goes,    you   have   to   file   suit   and   if   you  don't 
do   it,    of   course,    you   lose   again.      And   so   during   a  part 
of   that   time  before   we   filed   suit,    there  was   plenty  of 
opportunity   for  the   city  to  talk  to  me.      I   wasn't  able 
to  get   anybody  to  do  that. 

COMMISSIONER  MILLER:      How  did   you  try  to  reach 
these  people? 

MR.    STACY:      The   only   person  that   really   I  had 
was  Mr.    Foster,    who   seemed  not  to   really   --   he  thinks, 
of  course,    that  we  were   completely  wrong,    so   there  was 
no  discussion.      The   only  other  person   that   I   could,  was 
Mr.    Lemke . 

COMMISSIONER  MILLER:      Did  you   send  him  a 
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letter  -- 

MR .    STACY :       Oh ,    yes  -- 

COMMISSIONER  MILLER:      --    stating   the    facts  -- 

MR.    STACY:  I    phoned   him,    sent   him  letters 

and   so   forth.      But  he  was,    at   that  time,    even  before 
the   suit,    and   I   could  be  wrong.      The   city   attorney  was 
involved.      And  so  we  had  a  veil   over  him,  definitely 
over   him.      But  we   have   solved   other   --   we  have 
negotiated   other   claims   after   suit  with   the  City   of  San 
Francisco  without  attorneys. 

COMMISSIONER  MILLER:      You  have   letters,  Mr. 
Stacy,    on   file  where   you  were   trying   to   take   this  issue 
up  with  Mr.  -- 

MR .    STACY :      To  be   honest  with   you,    I  don't 

know . 

COMMISSIONER  MILLER:      --   Highfill   or  Mr. 

Foster  or 

MR.    STACY:      I   don't   know.      I   think  most  of 
those  were   probably  verbal   by  phone   calls   on   the  thing. 
And   then  after   a   period   of   time,    I   talked   to  Mr.  Brandt 
and   we   had   some  discussions  but   there  was  there 
wasn't   any  movement   until   earlier  this   year,  and 

COMMISSIONER  MILLER:      So   there    is    no  written 
record   then  of 

MR .    STACY :      I ' m  sorry? 
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COMM  J  :  : :  I  ONER    M I  IiIjER  :  '    TR^re     is    no  written 
record    of    your  — 

MR .    STACY :      I    do n't   think   so,    but    I  could 
look.      I'm   not   sure,    to  be   honest   with   you.      I  don't 
know  . 

PRESIDENT  YU:      Are   there   any   other  questions? 
Thankyou, Mr.  Stacy. 

MR.    SMITH:      I   would   request   that  Ms.  Alice 
Fong   appear,  please. 

PRESIDENT  YU:      We'll   take   a   ten-minute  break. 
Can  you  come  back  then?     Thank  you. 

[ Short   recess ] 

PRESIDENT  YU:      We   have   some   procedural  matters 
to  take   care   of.      The  witnesses   should   have  been  sworn 
in  and   they  weren't.      I   would   like   to   swear  them  in 
now,    just   for   the  record. 

Mr.    Van  Wagenen,    can  you  come  up  to  the 
podium,  please? 

[ Whereupn ,    William  Van  Wagenen,    Jr.    was  duly 

sworn ] 

PRESIDENT  YU:      Mr.    Stacy,    we   forgot   a  slight 
procedural    --  we   need  to   swear  you   in  under  oath  for 
your  testimony. 

[ Whereupon ,    David   Stacy  was  duly  sworn] 
PRESIDENT  YU:      For  those  who  wish   to  speak 
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after    testimony,     there    is    a    sign-up    sheet    at  that 
corner.       You    need    to    sign    up    if    you    wish    to   make  public 
comments    after   the   evidence   has   been   presented.  Each 
will   be   allowed  three  minutes   for   their   remarks.  Thank 
you . 

MR.    SMITH:      During   the  break   I    found   out  that 
some  people  had  priorities  to  leave,    so  I   am  going  to 
change   the   order   a    little   bit.      I   had   called  Alice 
Fong.      I'm  going   to   start   instead  with  Mr.    Bob  Boileau, 
please, 

PRESIDENT  YU:      That's   fine.      Thank  you. 
MR.    BOILEAU:      Madam  President, 
Commissioners  -- 

PRESIDENT   YU:      Mr.    Boileau,    I    need   to  swear 

you  in. 

ROBERT   BOILEAU , 
called   as   a  witness,    having  been   first   duly  sworn, 
testified   as  follows: 

PRESIDENT  YU:      Would   you   state   your  name, 

please? 

MR.    BOILEAU:      My    name    is   Robert  Boileau, 
B-o-i-l-e-a-u .      I   am  the   research   director   for  the 
Operating   Engineers   Local  3. 

Local    3   covers   a   wide   jurisdiction,  Utah, 
Nevada,    Hawaii,    and  Northern  California.      And  we  have  a 
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contr-act    relat  i  n -  hip    with    literally    thcftrs'a'fias  and 
thousands    of    contractors.       Through    repeated  contact 
over   the   years,    we   come   to   know   these   contractors.  We 
know  the  chiselers,    we   know  the   exploiters,    we  know  the 
f ly-by-nighters   and  those  who   take  advantage   of   all  the 
ambiguities   in  the  contract,    even  though  they  know  what 
the   agreed-upon   intent  is. 

Our  assessment   is  that  Stacy  &  Witbeck  company 
is   not   in   any   of   those   categories.      They  do   not  lie, 
cheat,    or   steal.      This    is   not   to   say  that   over  the  last 
11  years  of  our  relationship  with  them  that  we  have  not 
had  disputes.      We  have   had   our   share.      But   they  have 
been   honest  disputes   over  honest  disagreements  or 
interpretations  and/or  honest  mistakes.      We  have  never 
seen  them ,    through  our  membership ,   defraud  their 
customers   or  their  workers.      They  don't   do  slipshod 
work  and  we  have   never  had   to   audit   them   for  fringe 
benefit   payments  which  we  have   had  to  do   for   lots  and 
lots   of   our  contractors. 

Now,    I'm  a   labor  guy   and   I   don't   usually  or 
ever  have  much  good  to  say  about  management,    but  I  will 
say  that   Dave   Stacy   and   Bob  Witbeck  are   known  to  be 
honest  people.      They   are  also   known  to  be   not   so  stupid 
that   they  don't   know  that   there   are   24   hours   in  a  day, 
that   an   error   of   that   kind  has   to  be   just   that,  an 
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e r-ro r  . 

We    also    believe    that    they    should    not  be 
punished    for   an   honest   dispute   or   an  error. 

I   would   like  to   say   one   other  thing. 
Sometimes    it   appears   to   us   that   it   is  harder   to  do 
business   in  San   Francisco,    that  we   impose   a   lot  of 
external    factors   on  contractors  doing  work   for  the  city 
and   that's   fair  enough.      They   know  what   they  are 
getting    into  when   they   bid   on   jobs.      But   in   order  not 
to  discourage   that   contractor   pool,    we   need   to  be  fair 
to  these  people  who  are,    after  all,    trying  to  do 
business,    providing   jobs,    doing  business   in  a 
complicated,    regulatory   environment,    providing   jobs  and 
actually  providing  a   benefit,    a   job   done   for   the  city. 

We  believe   that  the  way   to   be   fair,    instead  of 
putting   this   company   out   of  business    for   five   years,  is 
to  give   them  the   benefit   of  the  doubt,    especially  since 
we  believe  you  have   not   heard   any   direct   evidence  or 
testimony  of   fraudulent  intent. 

That's  the   extent   of   our   remarks.      I  will 
answer   any   questions,    if   there   are  any. 

PRESIDENT  YU:      Mr.    Boileau,    do  you  have  any 
direct   knowledge   of   the   claim   or   the    false   claim  issue? 

MR .    BOILEAU :      We   only  know  the   reputation  of 
the  company. 
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PRESIDENT    YU:        All     right.        Thank    y ou . 

MR .    BO I LEAU :       Any    other    ques t  i  ons  ?      Thank   y ou . 

MR.    SMITH:      I   would   next   ask  Richard    Brandt  to 

approach . 

RICHARD  BRANDT, 
called   as   a  witness,    having  been    first  duly  sworn, 
testified  as   follows : 

MR .    BRANDT :      My  name   is   Richard   Brandt.  I 
would   like   to,    first   of   all,    basically   say   two  things. 

First   of   all,    I   have   no  direct   knowledge  of 
this   case.      UEB  was   not    involved  with  the  engineering, 
the  construction,    the  management  or  the  claims 
resolution   in   this   issue.      I   was   called  by   Dave  Stacy 
at   one   time,    asking   me   if   I   could   somehow  get  this 
thing  back  on  track,    at  which  time  I   called  Geoff  and 
then   we   subsequently  brought  Mr,    Probert,    who   is  a 
consultant,    in  to  do   some   negotiations,    the   results  of 
which,    I   do  not  have   any  direct  knowledge. 

I   just  wanted  to  make   that   clear,    that  UEB  was 
not   in  this  one. 

COMMISSIONER  JEFFERSON:      This   contract  was 
under   --  this  was   not   a   UEB  contract? 

MR.    BRANDT:      That   is  correct. 

COMMISSIONER  JEFFERSON:      It   was   under  the 
management   of  Mun i ? 
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MR.     BRANDT:        That     is  correct. 

COMMISSIONER   JEFFERSON:       Now   your  appearance 
here    is    in   what   connection,  then? 

MR.    BRANDT:      My   appearance   here    is   only  to 
make   a   statement   that   all   my   dealings  with   Mr.    Stacy,  I 
thought ,    have   been  very   professional    and  any  issues 
that   we   have   had   have  been   honest  disputes. 

PRESIDENT  YU:      Dick,    I   want   to   ask  you  a 
question.      In   negotiating   any   kind   of   dispute   over  a 
claim,    is    it   normal    or   is   it   not   normal    --    is  it 
standard  practice   to   submit   a   claim   that   is   not  totally 
accurate  or   inflated    for  negotiation   purposes,    which  is 
what   has   been   represented   to  us? 

MR .    BRANDT :      C omm i s s i one r ,    it   has   been  my 
experience   that  both   parties   submit    inflated  claims. 
The   contractor  will   submit   an    inflated   claim  and  the 
owners   submit   inflated  claims,    and   I   believe,    from  Hill 
International,    they   would   probably  also   agree   that  that 
is   often  done. 

PRESIDENT  YU:      That    is   the   standard  practice? 

MR .    BRANDT :      That   appears   to  be  the  standard 

practice . 

PRESIDENT  YU:      And  both   sides   know  that  going 
in   so  that  you   know   --    it   is   like   a  settlement 
discussion.      You  come   in  with  your  high   figure  and  you 
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negotiate    to    the    middle?       Is    that    the  game? 

MR .     BRANDT :       The    game    usually    is,  you 
negotiate   to   about    25   percent   what   the   contractor  asks. 

PRESIDENT    YU:       I  see. 

[ Laughter ] 

MR.    BRANDT:      What   I'm  quoting  there, 
Commiss loner ,    is   a   result   that   one   of   the  Hill 
International   consultants   gave  us   as   some  information 
during  a  seminar  that  he  had  that  traditionally,  over 
the   number   of   years,    contractor   claims  they  usually 

settle    for   about   25   percent   of   the   asking  price. 

PRESIDENT  YU:      Has   that  been  your  experience 
in  all   these   kind   of   negotiations   on   claims  that 
they   --    it   is   about   25   percent  of   the  claim? 

MR.    BRANDT:      Well,    it   is   hard   to  generalize. 
I   think  most   of   our  claims   --   well,    first   --   excuse  me. 
We  are   using   the   term,    "claim."      I   don't   think   I  should 
be  using   the   term,    "claim. "      There   is   a   request  for 
equitable   adjustment   in   which   the   contractor  comes  in 
and   asks   the   owner   for   an  adjustment   because   there  were 
some   changes  made.      If   the   two  cannot  agree   on  what  the 
result   is,    then   the   contractor  or   the   owner  then  will 
take    it   to   court   and    it   becomes  a   claim  at   that  time. 

So  most   of   the  dealings   I   have  had  with  Mr. 
Stacy  have   been   for  adjustments. 
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PRESIDENT    YU:       But    in    terms    of    a    claim    when  it 
is    actually    filed,     is    that    claim    also    inflated   with  the 
expectation   of    negotiating    25    percent    less   than  what 
the   claim   asks  for? 

MR.    BRANDT:      On  that   particular  question, 
that's  why   I   clarified   it.      I   re ally   can't   answer   it , 
Commissioner.      I   don't  know. 

PRESIDENT  YU:      So  what  you   are   speaking   of  in 
your   experience,    is    informal   discussions  on 
adjustments?     All  right. 

MR .    BRANDT :      I    just  wanted  to   state   that  since 
I   have   been  manager   of  UEB   for  about   the  past  three 
years,    Mr.    Stacy,    or   Stacy   &   Witbeck,    they   have  bid  on 
22   of  our  projects,    they  won  seven  of  these  projects. 
Those   seven  projects   resulted    in   a   savings   of   about  two 
million  dollars  to  the   city.      Of   those   seven  contracts, 
one   of   them  had  a   claim   filed  which  was  subsequently 
settled  without  going  to  court. 

There   is  still   an  outstanding  claim  involving 
UEB  that   originated  prior   to  my  becoming  manager  of  UEB 
and   that  was   the   --   pump   station  issue. 

I   do  want   to   reiterate  one   more  time   that  most 
of  my  dealings  with   Mr.    Stacy,    have,    what   I    felt,  been 
honorable,    professional   and  we  usually   came   to  an 
agreement  that  most  parties  went  away  feeling  it  was  an 
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equitable  solution. 

PRESIDENT   YU:       Thank  you. 

There    is    a   question    for   you,    Dick.      It    is  from 
Comm iss loner  Miller. 

COMMISSIONER  MILLER:      Dick,    I    just   want  to 
make   sure   that   I   understand   something   you   just  said 
the  difference  between   adjustments   and   a  claim  and   I  am 
not   clear   in  my  own  mind.      Is  what  you   are   saying   or  is 
being   said  here,    that   a   claim  has   been   sent   to  the 
court  to  make   it  official?     Prior  to  that,    it   is  an 
adjustment? 

MR.    BRANDT:      That's   correct,    to  my 
understanding. 

COMMISSIONER  MILLER:      Thank  you. 

PRESIDENT  YU:      Thank  you. 

COMMISSIONER  JEFFERSON:      Could   I   ask,  before 
we  proceed,    Madam   President,    the   city   attorney  to 
address   the   appropriateness  of  Mr.    Brandt's  appearance? 
I    just  want  to  make   sure  there   are   no  procedural  issues 
that   could  come  up  because  we   are   hearing   from  one  of 
our   --   this   is   a   PUC  proceeding.      We   are  hearing  from 
one   of   our  department   heads,    not   called   by   the   city,  to 
appear   in   this  case    involving   a   contractor  that   is,  you 
know,    being  evaluated   for  possible  irresponsibility. 

MR .    KRUEGER :      Are  you  asking  was  anything 
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iinproper    about    Mr.     Brandt's  appearance? 
MR .    JEFFERSON :       Right . 

MR .    KRUEGER :      Not   at   all.      He   may  offer 
testimony   on   behalf    of    this   particular   company   or  this 
particular  -- 

COMMISSIONER  JEFFERSON:      Even   if   he   is  not 
called  by   the  city? 

MR.    KRUEGER:      Right,      He   is   called  by  Stacy  & 
Witbeck,    1  assume. 

COMMISSIONER  JEFFERSON:      Well,    he   is   now  here 
as  head   of  UEB  on   city   time  to  bear  witness   for   --  I 
just  don't   understand   that.      It   seems   inappropriate  to 
me . 

MR.    KRUEGER:      I   assume  he   has   either  taken 
some  vacation   time  or  something   like   that.      I   assume  he 
is   not   on  payroll. 

MR.    BRANDT:      That   is   correct.      I   have  taken 
time   off  this   afternoon   for  this. 

COMMISSIONER  JEFFERSON:      Okay.      Thank  you. 

PRESIDENT  YU:      Thank  you,  Dick. 

Call   your   next  witness. 

MR.    SMITH:      Is   Ralph    Esquivel    here,  please? 
PRESIDENT  YU:      1   didn't   catch   your   name.  What 
is   it ,    aga  in? 

MR.    ESQUIVEL:      Ralph  G.    Esquivel.      I   am  the 


ADAMS    CONVENTION    REPORTING    (415)  472-0350 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
2  1 
22 
2  3 
24 
25 


president    of    Esquivel    Grading    and    Paving,  Incorporated. 

RALPH    G .     ESQUIVEL , 

called   as   a   witness^    having   been    first   duly  sworn, 
testified   as  follows: 

MR .    ESQUIVEL:      I   am  here  to  testify   on  behalf 
of   Stacy   &   Witbeck.      And   I   was   just   to  going   to  address 
the   issue  of  us  as  a  minority  firm  in  the  city.  We 
have   been  here   for   11  years   and   David  made   a  statement 
during   his   testimony   that   he   does   joint  ventures   and  he 
has   --  with  seven  to  eight  different   firms,    and  we  are 
one   of  them. 

He  has   allowed   us   to  grow  as   a    firm  here  in 
the   city  and  be  able   to   compete   on   a   competitive  basis, 
even   though  we   run  on  a   ten  percent   advantage   as  an 
MBE.      They  have  come  through   for  us   on  several 
occasions  when  we  were   out   of  work  --   I   mean  completely 
out   of  work,    no  bonding   or  anythi ng .      And   I  honestly 
think,    myself,    as   the  president  of  Esquivel,    that   a  lot 
of  minority   firms  would  be   out  of   business   and  also 
would   not   even   learn   how  to   stay   in   business   if  there 
were   not   firms   like   Stacy    in  the   City  of   San  Francisco. 
And   I   honestly  think  that    it  would  be  a  great 
discourtesy  to  the  city   to   lose   or  get   Stacy   &  Witbeck 
d  isbarred . 

They 're   just  a  good   firm  and   I've  dealt  with 
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them    for    several    years    now,     I  '  cl    say    going    on  five 
years.       We    have   done    several    projects    together    as    a  sub 
and    joint   venture   and   I    just   think    it   would   be   a  great 
discourtesy   to   the   city    if    they   wouldn't   take  into 
account   that   fact   that   how  they  work  with   the  MBE  firms 
in  the  city. 

And   that    is   really  the   statement   I   would  like 
to  make,    and   they   are  pretty   fair  people. 

PRESIDENT  YU:      Do  you  have   any  direct 
knowledge   of   the   false   claim  issue? 

MR,    ESQUIVEL:      No,    I   do  not. 

PRE S I DENT  YU :      Thank  you . 

MR.    SMITH:      Next,    I   would   like   to   ask  Mr.  Dave 
Rogers   to  come  forward. 

PRESIDENT  YU:      Mr.    Smith,    are   you  going  to  be 
giving   any  direct   testimony   as  to   evidence  specifically 
about  the   false  claim  issue  at  all? 

MR.    SMITH:      I   would  be  speaking  to  that.  I 
will    speak   last,    was  my  plan. 

PRESIDENT  YU:      So   fundamentally,    you  have  just 
character  witnesses   at   this  point? 

MR.    SMITH:      At   this   point,  yes. 

PRESIDENT  YU:      How  many   do  you  have? 

MR.    SMITH:      One   thing   I   thought  we  might   do,  I 
have  a  number  of  employees  of  Stacy  that  maybe  we  could 
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put    into    the    public  comment. 

PRESIDENT    YU:       I    think    that    would    be  more 
appropriate   to   put   that    in   public  comment. 

MR.    SMITH:      And   I   have   about  eight  more  that 
don't   fall    into  that  category. 

PRESIDENT  YU:      I   would   like  to  have  specific 
testimony,    at  this  point   in  the  proceedings;    on  factual 
evidence   as   to  the   false  claim   issue .      I   would  not 
preclude  you   from   offering   character  witness,    but  I 
would   like   that  to  be   taken   at   the   end   of   --   until  we 
have   the   summation   of   the   factual    issues.  Otherwise, 
we   are   going   to  get   away   from   that  first. 

MR.    SMITH:      I   would  be  happy  to  proceed  in 
that  manner,    if  you  wish. 

PRESIDENT  YU:  All  right,  fine.  Thank  you. 
MR.  SMITH:  I'm  glad  that  I  finally  have  an 
opportunity  to  speak  to  you,  commissioners.  We  have 
requested,  on  numerous  occasions,  since  the  very 
commencement  of  this  litigation,  that  we  be  given  an 
opportunity  to  speak  with  you,  and  the  city  attorney 
has  denied  every  one  of  those  requests  until  this  point 
in  t  ime . 

As   you   know,    we   submitted  detailed  written 
materials   to  you   in   connection  with   this  matter  and  I 
don't   intend  to  go  through  everything  in  those,   but  I 
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would    ask    you    to    read    them    because    I    am    not  going 
through  everything. 

In   my   remarks,    I   would   like   to  highlight 
certain   points   demonstrating   why   the   city    should  not 
debar  Stacy   &  Witbeck. 

First,    to  put   things   in   context   and  to  answer 
some  of  the  questions  which  have  been  asked  here  today, 
I   need   to   summarize   a   little   bit   the   pending  lawsuit 
and   the   pending  project. 

As  you  know,    Stacy   &   Witbeck  and   the   city  are 
currently   involved   in  a  case   in  San  Francisco  Superior 
Court   involving  this   very   project,    a   six-   to  eight-week 
trial   that    is   scheduled  to   commence  November  7th. 

Through   depositions    in  this   action,  we 
established  that   the   city    issued   the   plans  and 
specifications   for  this   job  knowing   that  they  were 
grossly  defective.      The  engineer   for  the  city,  the 
senior   electrical   engineer,    Mr.    Galen  Sarno,  testified 
that   he   reviewed   the   plans   and   specifications  just 
before   they  were   issued   to   bidders   and   he   advised  the 
officials    in   charge   of   the   project  that   they  were 
grossly  defective,    they   should  not  be   issued   to  bidders 
and   he   --   he  gave   them  written  memorandums   to  that 
effect,    which   we  have,    prior   to  the   time  the  plans  and 
specifications  were    issued,    as  we 11   as   advising  them 
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orally    of    that  fact. 

Mr.    Lemke,    who    was    the    signal    engineer    for  the 
city    on   the   project,    likewise   testified   that   based  on 
his   review  of   the   plans   and   sped  f  icat ions ,    whoever  had 
designed  the   signal   aspects   of    it  was   incompetent  and 
didn't   know  what   they  were   doing.      The   engineers  from 
Foster  who  did  the  design  work  testified  that  they  had 
not  had  time  to  complete  the  design  work  before  they 
issued  the  plans   and  specifications. 

PRESIDENT  YU:      Excuse  me,    Mr.    Smith.      I  don't 
mean  to   limit  or  truncate  your  remarks ,    but   I   feel  that 
some  of  what  you  are  bringing  up  will  be   in  litigation 
and  would   be   properly   presented  before   a   court  of  law. 
And  we   as   a  commission   really   cannot   act  on  those 
allegations   or  the  defense   of   those  allegations. 

If   you  could  direct  your   remarks   to  the  false 
claim   issue   itself   and   how  these  what  you  have 

discussed,    re  late   to   that  parti cular  claim. 

MR.    SMITH:      I'm  getting   to  that,    but   this  is 
what   the   claim   is   about.      I   can't   talk  about   the  claim 
without   talking  about  what   it   is   about.      And   I  would 
agree  with  you  that   this   should  be  decided   by  the 
court.      As   I   have   indicated   in  my  written   materials,  I 
don't  believe   that  you  people   should  be   sitting  in 
judgment  in  connection  with  this  matter.      1  think  this 
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is    a    matter-    for    the    court    and    I    would    agree    with  you 
there . 

PRESIDENT    YU:       The    d  i  sba  rment    issue    is  not 
before   the   court.      The   disbarment    issue    is   before  this 
commission    of   which   we   have    jurisdiction.      The    issue  of 
the   false   claim   issue   is   the  basis  upon  which  we  would 
do  the  disbarment.      That,    as  you   have   correctly  stated, 
has   been   ruled,    at   least,    as   not   on   the   merits  by  the 
court . 

As   to  the   issue   of  whether   or   not   the  claim 
itself  would   stand   up,    that   is   an    issue,    you  have 
correctly   stated,    before   the   court.      But  whether  we,  as 
an  administrative   body,    find   that   to   be  sufficient 
grounds   for  disbarment    is   really  at   issue  here. 

Go  ahead   and  make   your   remarks.      I    just  wanted 
to   let   you   know,    in   terms   of   our   jurisdiction  in 
hearing   this  matter. 

MR.    SMITH:      I   believe  that  the   court   --  I 
should   correct   one  error.      The  court  has,    in  fact, 
ruled  on  the   false   claims   issue.      It  was  part   of  the 
lawsuit   and  Judge   Cahill   of   the  Superior  Court  did  give 
summary   judgment   to  Stacy   &   Witbeck  on  the  issue, 
finding  that   the  claim  was   absolutely  privileged  under 
state   law.      That  was   taken   up  by  the   city   to  the 
appellate  court  -- 
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PRESIDENT    YU:        Mr.     Smith,     I'm    not    going  to 

argue   with   you   about   that.      I    read   the   order.  The 
order   said    --   did   not   rule   on   the   merits .      It   did  not 
rule   on   the  merits   of  the   false  claim   issue.      It  ruled 
on  the  procedural   error,    whether   it   was    fit   to  be  even 
considered   and  the  court   said   that   they   could   not  even 
consider  the   false  claim   issue  because   it  was 
privileged . 

We   are  not  precluded   from  doing   that  here. 

MR.    SMITH:      I   don't   need   to   discuss   the  law 
now.      If  what   I   understand   --   you   said   earlier  that  we 
are  going   to  have   some   other  opportunity  to  discuss  the 
law? 

PRESIDENT  YU:      We   are  not  you  will   have  an 

opportunity  to  discuss   the   law   in   a   later  proceeding. 
That    is  being   addressed  by  Mr.    Spellberg   in   a   letter  to 
you  which  you   probably  will   receive   on   the   6th  -- 
before   the   6th . 

MR.    SMITH:      So   I'm  clear,    I   should   not  get 
into   the   law   at   this   point   in   time.      I   will   be  given  a 
further   opportunity   to  do  that? 

PRESIDENT  YU:      No.      I   think  we  will   respond  to 
your   letter  which  you  had   raised   the    issue  of 
jurisdiction   and   the   legal    standard   in   this  matter. 

MR.    SMITH:      So  what   I   should  do   is  get  into 
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the    law    if    I    want    to    speak    to  it. 

PRESIDENT    YU:       This    is    a    factual    finding  at 
this   time.      We   are    not    in   deliberation.  Jurisdictional 
issue    is   not   going   to   be   discussed  here. 

MR.    SMITH:       I    guess    I'm   not    clear.      What  we 
were   originally  advised  was  we  could  make   any   sort  of 
presentation  we  want,      I  would   like   to  talk  about  the 
legal   basis   upon  which   this   action   is  brought . 

Can  I  talk  to  that? 

PRESIDENT  YU:      You  may   talk   about   anything  you 

want . 

MR.    SMITH:      Thank  you. 

To  get  back  to  what  happened  on  the  job,  and 
this  goes  to  what  happened  in  terms  of  how  this  claim 
originated   and  why   it  was   submitted . 

Even   though  the  city   knew  that    its   plans  and 
specifications  were  grossly  defective  when   it  issued 
the  design,    at   the  very    first  meeting  between  the 
contractor   and   the  city,    the   contractor  was  told, 
you 're  not  going  to  get  paid  for  any  changes.      We  know 
there   are  going  to  be  changes,    we   know   there   is  going 
to  be   extra  work,    and  you're   not   going   to  get   paid  for 
it. 

There  are   notes   on   that.      There   is  testimony 
from  the   city  officials,    there   is   testimony   from  Mr. 
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Foster    that    that    was    said,     there    is    testimony    from  Mr. 
Stacy   that    it   was  said. 

So   the   city    said    it   was   not   going   to  comply 
with    its   contractual  obligations. 

The   contractual   obligations  were,    when  he  did 
run    into   the   sorts   of   things   he   later   filed  the 
preliminary   claim  on,    he  was   supposed  to  get   a  change 
order  for   it  and  he  was  supposed  to  get  --  there  was 
supposed  to  be  a   deal   worked   out   at   that   time   to  be 
paid   for,    even  before  he   started  the  work,    and  that 
never  happened. 

So  these   are  adjustments   that   are   supposed  to 
be  made   during  the   course   of   the   project   and  that 
process   never  happened  because  the  city   refused  to  do 
it.      It   refused  to  consider  any  changes.      No  matter  how 
clear  the   extra  work  was  or  the  change   to  the  work,  it 
was   never  considered   by  the   city.      Numerous   notices  of 
claim  and   preliminary  claim  were   submitted   to   the  city. 
None  were   considered   by  them. 

As  you  know,    on   the   one  hand,    we   have  the 
legal   action  between  Stacy   &   Witbeck  and   on   the  other 
hand  we  have   this  proceeding.      It   strikes   me   as  unfair 
and   I   believe   it   is    illegal,    for   you   folks   to  be 
considering  this   matter  when   you   are   adverse   to  Stacy  & 
Witbeck   in  the   litigation.      I   don't  mean  to   impune  your 


ADAMS    CONVENTION    REPORTING    (415)  472-0350 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


integrity    or    your    good    faith    in    this    matter,    but  X 
think    it    puts    an    unfair    burden    on    you    and    puts    you  in 
an   awkward   position   when   you   are    asked   to    rule  on 
something   that   you   have   a   vested    interest  in. 

And   indeed  what   it   appears,    is   that  Mr. 
Spellberg   is   proceeding  with   this   action  because  he  is 
not   happy  with   the   rulings   that  have   been   received  in 
the  court  action. 

Specifically,    the   city   sued   Stacy   &   Witbeck  on 
this   false  claim  which   is   in   front  of  you  today  -- 
alleged    false   claim.      Judge   Cahill   of   the   San  Francisco 
Superior  Court   ruled   that   under  California  statute, 
that  claim  was  absolutely  privileged.      Those  were  his 
words,    absolutely  privileged.      In   other  words,  you 
can't   have   --   you   can't  discipline  somebody   for   it,  you 
can't  have   liability   imposed   for   it,    you  can't  do 
anything.      It  was   absolutely  privileged. 

Mr.    Spellberg   took  that   ruling   of   the  Superior 
Court   and   tried  to  take    it  up   to   the   court   of  appeals. 
He   lost   there.      He   tried  to  go  to   the  California 
Supreme   Court   and   lost.      The   next   thing   he   did   is  he 
brought    it   here.      He   apparently  thought   that   he  might 
get   a   more    favorable   ruling   if   he   asked   his   client  to 
rule   on  the  same  issue. 

The   court  has    found  that   the  alleged  false 
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claim    is    absolutely    privileged.       The    PU  C    cannot  change 
that    by    trying    to    reverse    the    court's    decision.  Stacy 
&   Witbeck   cannot   be   punished   by   the    PUC    for  submitting 
a   document   which   the   court   has   determined    is  absolutely 
privileged .      Moreover  under  Evidence   Code    1154,    no  one 
can  consider  an  offer  of  compromise   in  a  dispute  as  a 
basis    for   imposing  any   sort  of   discipline   or  liability. 

PRESIDENT  YU:  Mr.  Smith,  it  is  obvious  that 
we  disagree  with  that  since  we  are  here.  We  are  well 
aware  of  your  opinion.  We  are  well  aware  of  the  city 
attorney's  opinion.  If  you  continue  to  disagree,  you 
will  have  absolutely  all  options  to  take  that  up  and 
have   a   ruling   in   the   court   of  law. 

I  think  it  doesn't  really  address  the  issue 
that  we   are  here   before,    which   is   the   issue   of  the 
false   claim  act   and   is    it   sufficient   or  has   it  been 
proven  whether  Stacy   &   Witbeck  knowingly  submitted  it 
and  would   it  warrant  disbarment . 

The   issue   is  whether   or   not  we  have 
jurisdiction   or  authority  to  do  that.      We've  obviously 
decided  we  have  and   obv iously  you  have   decided  that 
should  we   take  that,    you  will    take   it  up  to  a   court  of 
law.      I   mean,    there   is   no  disagreement   on   that  at  all, 
Mr.  Smith. 

MR.    SMITH:      Let  me  move   on  then  and  what  I'll 
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address    is    the    specific    section    under    which    this  matter 
is    brought    and    the    specific   violation   which    is  alleged, 
to   see   whether   there    is    such   a   violation   as   a  factual 
matter  here. 

Mr.    Spellberg   brought  his   charge   under  Section 
6.45   of   the   San   Francisco  Administrative  Code.  He 
claims   that  under  that   section,    the   PUC  can  debar  a 
contractor   for  violating   section   6,14   of   the  San 
Francisco  Administrative   Code . 

That   is   simply   not  true.      Section   6.45  only 
applies   to  violations   of   the   prevailing  wage   laws  and 
other  working   conditions.      I   think   I   can  demonstrate 
that  to  you  if  you  have  our  response   in   front  of  you. 
If   you  do n't,    I   would  ask  you   to  do  this   exercise  at 
some  point  outside  this  hearing  when  you  can  do  this. 

But   if   you  go  to   our  Exhibit   F,    the  last 
exhibit,    which   is   at   the  back,    it  would  be   next   to  the 
last  page,    this   is   --   if  you   look   at   Subsection  L, 
which   is  on   Page   8   there,    this   is   where   Section  6.45 
was   derived   from.      This   language   is    identical   to  6.47. 
No  change   has   been  made    in    it   since   then.      What  you'll 
see,    if   you  go   forward    from  that   to   the   beginning  of 
this   ordinance   or   this   code,    you'll    see   that   this  is 
incorporated   in  an  article.    Article   3    regulations  in 
regard  to  working  conditions. 
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And     if    you    look    at    the    language    of    Section  L, 
which    is    identical    to    the    current    language,    what  it 
says    is,    that    in    addition   to   any   other   penalties  herein 
provided   for  the  violation   of   this   article   or   for  the 
failure   of   any  contractor   or   subcontractor  to   abide  by 
the   rules   and   regulations   herein  contained. 

You   notice   it   says   "article"   there.      It  talks 
about  the   rules   and   regulations   contained  therein. 

Now,    if  you   look  at  that  article,    the  language 
of   Section   6.14   nowhere   appears.      These   are  regulations 
that  relate  to  working  conditions.      They  have 
absolutely   nothing   to  do  with   Section  6.14. 

Now  if  you  take         if  you  go   forward   in  the 
legislative  history  to  the  prior  exhibit,    which  is 
Exhibit   E,    an   exhibit   immediately  before  that,    and  go 
to   the   first   page   of   that   exhibit  -- 

COMMISSIONER  MILLER:      Excuse  me,    Mr.  Smith 
are   you   referring  to? 

MR,    SMITH:      Which   section  are  you  having 
difficulty  with?     The   first   one   I  cited? 

COMMISSIONER  MILLER:  Yes. 

MR.    SMITH:      Do   you  have  the   response,  it 

starts,    to   the   honorable  members   of  -- 

COMMISSIONER  MILLER:      Yes,  right. 

MR.    SMITH:      Go  to   the  next   to  the   last  page, 
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and    if    you    look    at    Paragraph  L   

COMMISS I ONER    M I LLER :       Called  additional 
penalty,    irresponsible   contract  disqualifications? 

MR.    SMITH:      Right.      That's   the    origin   of  the 
section   that   Mr.    Spellberg    is   proceeding   under  here. 
That's   the   same   language  and   so  forth. 

Then  what  happens,  if  you  go  to  the  exhibit 
before  that,  which  is  Exhibit  E,  and  go  to  the  first 
page   of   that,    that  and   you   look  at   the   language  at 

the   top   of   the   page,    it   says   --    in  essence  what   it  is 
doing   is   it   is  -- 

COMMISSIONER  MILLER:      It   is   under   public  works 
code?      Exhibit  F? 

MR.  SMITH:  Go  to  Exhibit  E  now,  if  you  would. 
Now  at  the  top  of  that,  what  it  discusses  is 
that  the  San  Franc isco  Adm inistrat ive  Code  is  amended 
by  adding  what  Article  3,  that  we  just  looked  at,  to 
the  administrative  code,  to  Chapter  6  and  that  the  -- 
it  is  deleted  from  where  it  was,  which  was  Chapter  10 
of   the   San   Francisco  Municipal  Code. 

What   you '11   note   is,    the   language   is   the  same. 
All   that  has   been   done   is    it   got   moved   from  one  place 
to  the   other  place. 

COMMISSIONER  MILLER:      And  the   significance  of 

that? 
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MR.     SMITH:       The    significance    of    that    is  that 
the    language    still    says,    just    as    it    did    in    the  original 
one,    that   this    is    for  violation   of   this    article.      It  is 
not    for  violation   of   the  chapter.      It   is   for  violation 
of   the   article.      The   article   only  has  to  do  with 
violations   of   the   prevailing  wage   laws.      It  has  nothing 
to  do  with   the   section  under  which  Mr.    Spellberg  claims 
there   is  a  violation. 

Now,    Mr.    Spellberg  gets  around  this  by  telling 
you   in  his   papers   that  what   6.47    says   is   that   it    is  for 
a  violation  of  any  provision  of  the  chapter.      That  is 
not  what   it   says.      He  has  misquoted   it.      He  has 
intentionally  misquoted   it.      It   says   the  article,  and 
as  you   can   see,    the   article  does   not   anywhere  include 
the   section  he   is   relying  upon. 

PRESIDENT  YU:      But,    Mr.    Smith,    isn't    it  true 
that  the  basis  of  the  false  claim  issue   is   for  hours 
that   supposedly  were  wasted  or  worked?      I   mean,    it  is 
based  on  the   hourly  wage  that   is   identified   in  the 
claim  and   that   falls   under  wages   and  prevailing  wage 
rate  procedure. 

MR.    SMITH:      As    far  as   the  charge   is  concerned, 
I   have   seen  nothing   in   the   charge   to   say   there  was  any 
violation   of   any   of   the   sections   of  Article   3.      If  you 
are   thinking  that   there   is   some  amendment  to  the  charge 
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that    should    made,     I    haven't    had    a    chance    to    look  at 
that.       But    that's    not    what    the    charge    is.       The  charge 
is   that   there    is   a   violation   of  6.14. 

PRESIDENT   YU:      We   are   cutting   hairs   here.  We 
are   not   a   court   of   law   and   this   is  semantics. 

I   think   the    issue  here   is  whether   or   not  the 
claim  asks    for  payment    for   salaries   or  wages   that  were 
not   performed .      That's   really   the   fundamental  issue 
here  and  was  that  intentionally  done  or  was  that  an 
unknowing  error? 

MR.    SMITH:      I'll   get   to   the    factual  -- 

PRESIDENT  YU:      We   are   not   here   --   Mr.  Smith, 
we   are   not   here   splitting   legal   niceties.      We   are  here 
to  discover  whether  or   not   Mr.    Stacy   and/or  his  company 
submitted   a    false   claim  knowingly  with   the   intent  to 
defraud   the   city   or  whether  or   not   that  was   a  mistake 
that   he  was   not   responsible   for  or  unknowingly  made. 

Whether  or  not  this  issue  is  under  Section 
6.45  or  34  to  be  honest  in  terms  of  this  hearing  is 
really   splitting  hairs. 

MR.    SMITH:      I   don't   think   it   is,    because  you 
can   only  — 

PRESIDENT   YU:      We   are   not  ruling 

MR.    SMITH:      --   debar   Stacy    for   a   --  pursuant 
to   6.45.      If   there   is   some   other   section  you  are 
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debarring    him    or    just    debarring    him    because    you  feel 
like    it    without    any    legal    merit,    I    don't    think   you  can 
do  that. 

PRESIDENT   YUt      No,    I'm   not    saying   that.  I'm 
saying   that  you  can   interpret,    by   this   charter  section, 
that   given   the   fact   that   the   claim   is  based  upon  salary 
paid   to  Mr.    Stacy's   workers   on  whether   or   not  they 
actually  worked  those  hours,    can  be    interpreted  by  this 
particular   section.      As   to  the   legal    niceties   as  to 
whether   or   not   it   can   or  cannot,    I   think  we  will  be 
advised  by  the  city   attorney   as   to  whether   that   --  it 
is  well   noted,    your   objection,    to   the   standard  upon 
which  Mr.    Spellberg   has   based  his   liability  on  this 
issue. 

Whether  we  come  to  that  decision  or  not,  it 
will   be   later  under  our  deliberations   next   --  week 
after  next. 

MR.    SMITH:      Let  me  move   on,    but   I   think   it  is 
important   that  the   section  he   is   proceeding  under, 
6.45,    does   not,    in   fact   --   6.14    is   not,    in  fact, 
something  that  you  can  debar   somebody   for  under  6.45. 

To   speak   specifically  to   the   section  that  he 
has   claimed   and  which   I   assumed  we   are   being  charged  or 
that   Stacy   &   Witbeck  was  being   charged  with  violating, 
that   was   6.14,    as   opposed   to   some   other   section  which 
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you    may    have    in    mind,     and    T    don't    know    the  specific 
section    number    you    have    in  mind. 

But    6.14    is    the    one    that    Stacy    &    Witbeck  has 
been   accused   of  violating.      That   section   says  no 
damages   or   compensation   of   any   kind   shall   be   paid   to  a 
contractor  because   of   delays    in   the   progress   of  the 
work,    whether   such  delays   be   avoidable   or  unavoidable, 
provided,    however,    the   city  and  county  may   pay  for, 
one,    delays   caused  to   the   contractor   by  the   city  and 
county ,    and ,    two ,    such  unavoidable  delays   as   may  be 
specifically   stated   in   the   contract.      Such   later  delays 
will   be   compensated   for   only   under  the  conditions 
specified   in   the  contract. 

That   section  doesn't   say   anything   about  filing 
a    false   claim.      This   is   a   section   that   the  city 
attorney  has   accused  Stacy   &   Witbeck   of  violating.  It 
says   nothing   about  a   false  claim.      It   says  nothing 
about  a  claim. 

Now  Mr.    Spellberg   tries   to  get   around  that  by 
saying,    we  11,    there   is   a   provis ion   in  the  contract 
which   talks   about   potential   claims,    Section   89.      If  I 
go   to  Section   89,    well,    that  doesn't   talk  about  a  false 
claim  either.      But  there   is  an   implied   covenant   in  the 
contract  that   you   are  going   to  submit  a  proper  claim 
and  we   are   somehow  going  to   imply  that   into  Section 
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6.14    and    then    hit    you    for    an    implied    violation  of 
Section    6.14.       I    think    the    logic    there    could    not  be 
more  tortured. 

The   other   thing    is.    Section    6.14    and  Section 
89   have   nothing   to  do  with  each   other.      Section  6.14 
talks   about  delays.      It   says,    basically,    the   city  can 
pay   --    it   basically   says   the   city  will   not   pay  for 
delays   except    in   certain  circumstances   such  as  where 
the   city   is   responsible   for  the  delays. 

PRES IDENT  YU:      Mr.    Smith,    I   don't  mean  to  keep 
interrupting   you   and   I'm   sorry   that   I'm  doing   that,  but 
I  would   imagine  that   I   cannot   imagine  any  court  of  law 
that   would   uphold  the   fact   that   if  we   found  intentional 
fraud,    that   there    is   not   some   section  of  the   law  that 
you   cannot  disbar  someone. 

I   think  you  do  Mr.    Stacy  a   disservice  in 
splitting   hairs   about   the   legal   issue  under  what   law  we 
can   or  cannot  disbar  Mr.    Stacy.      I    found  Mr.  Stacy's 
testimony   to  be  very   sympathet ic   and   I   think  that 
testimony   on   that   issue   on   whether  or   not   he  knowingly 
or  unknowingly   submitted  the   false  claim  is  much  more 
persuasive  to  this  body. 

MR.    SMITH:      I   appreciate   the   comment .      I f  I 
could   just   conclude  with  one   sentence   on  that. 
PRES IDENT  YU :      Thank  you . 
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MR.     SMITH:       Section    89,    which    he    says    is  the 
section    in    the    contract    that    was    impliedly  violated, 
says    it    doesn't   apply   to   delays.      The   Section  6.14, 
which  he  tries   to   incorporate   --   have   it  incorporated 
into,    only   deals  with   the  delays.      The   two  sections 
have   nothing   to  do  with   each  other. 

That   may   have   been  more   than  one   sentence.  I 
apo 1 og  i  z  e . 

MS.    REITZES:      Madam  President? 

PRESIDENT   YU:      Yes,    Robin.      Could   you  state 
your  name? 

MS.    REITZES:      Madam   President,    Robin  Reitzes, 
Deputy   City  Attorney.      I   would   just   like  to  maybe 
clarify   something   and  hopefully  this   can  proceed. 

It   is  my  understanding   that  Vice   President  of 
the   Commiss ion  Hardemen   issued   a   letter   to   Stacy  & 
Witbeck's   counsel   to   the  effect  that   all   the  legal 
issues  were  being   taken  under   advisement  by  the 
commission   and   asking  Mr.    Spellberg   to   respond  to  them. 
Therefore,    I   think  that   this    is  what   perhaps   you  were 
trying   to   say,    is   that  you  will   be  considering  these 
legal    issues   and   that  you  wanted   a   factual  presentation 
today  and   then   possibly   there   might   be   time  for 
argument   on  the   legal    issues   on  the   6th  of  June. 

PRES IDENT  YU:      I   thought   I   made  myself  clear. 
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I'm    soriry    if    I  haven't. 

MR.    SMITH:       We    will    be   given   the  opportunity 
to   discuss    the   law   on   the  6th? 

PRESIDENT   YU:      Yes.      That   will    be   when   we  have 
our  deliberations. 

MR.    SMITH:      I   apologize.      It  was  my 
understanding    from  your   comments   that  we  would  not  be. 
That's  why   I   went    into   the  law. 

Let  me   turn   away   from  the   law   then  and  discuss 
it   from  a   factual  point  of  view. 

The   first  point  that   should  be  made    is  there 
is   no  contention   here  that   Stacy   &   Witbeck  did  not 
suffer  very   substantial    losses  because   of   the  problems 
on  this   project,    including   the  defective  drawings  which 
the   city   issued.      Instead,    Stacy   &   Witbeck   is  accused 
of  making   some   errors   in  the   calculations   of  the 
damages  which   resulted   from  the  wrongful   acts   of  the 
city.      Even  the  city's   own  claims   consultant,  Mr. 
Probert,    found  entitlement   to   at   least   $210,000   of  "X" 
across  without   even   considering   a   great   number  of  the 
larger   components   of   Stacy   &   Witbeck's  claims. 

The   second   point  which   should   be  made   is  that 
the   errors    in   Stacy   &   Witbeck's  preliminary 
calculations   were   not  made   intentionally.      We  have 
submitted  the   declarations   of   the   two   former  employees 
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of    Stacy    &    Witbe CK   WH 6    prepared    the    claim,    Mr.  Rlckles 
and    Mr.    Powley,    in   which    they    state,    under    penalty  of 
perjury,    that   the   errors   were   entirely  intentional. 

The   city's   one   witness,    Mr.    Van   Wagenen,  does 
not   claim  that  the   errors  were   intentional.      When  he 
was   asked   at   his   deposition,    which   is   included   as  part 
of   the   city's   papers,    whether    in  his   view   the  errors 
were   intentional,    he   testified  he   did  not  have  an 
opinion   concerning  whether   they  were   or   not   and   it  was 
possible   that   they  could  have  been  either  intentional 
or  unintentional. 

Thus,    there    is   no   evidence   contradicting  the 
sworn  declaration   stating   that   the   errors  were 
unintentional . 

Moreover,    any   intent   to   submit   an  inflated 
claim   is   specifically  contradicted  by   Page   28   of  the 
claim   itself   which   states,    quote,    in   order  to  assure 
the   city  that   the   contractor's  claimed   costs   are  not 
inflated,    we  would  propose   the  payment   be  made  by  the 
city   based   on   actual   proven  cost   of   the  work,  utilizing 
recognized   accounting  principles  with  mark-ups  in 
accordance  with  the   force   account  percentages 
promulgated  by  the   California   Department  of 
Transportation,    and  which   they  are,  incidentally, 
incorporated   in  the   force   account  provision  of  this 
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contiract  . 

This    would    tend    to    fairly   place    the    parties  in 
the    financial    position   to   which   each   would   be  entitled 
were   there   no  contract   disputes,    and  would  further 
ensure   that   the   city  pay  only  market  value   for  services 
rendered   to  the   city  by   the  contractor.      It   is  our 
desire   that   an  equitable   settlement   be   achieved  by  way 
of   the   negotiations   process   and  we   request   that   such  a 
process   be   seriously   considered  by   the  city. 

Thus ,    Stacy   &   Witbeck  stated  that    it  was  its 
desire   to   enter   into   a   negotiation  process  with  the 
city,    based  upon   an   audit   of   Stacy   &   Witbeck's  actual 
costs.      Stacy   &  Witbeck  would  hardly   be  making   such  a 
suggestion   if   it  was    its   intent   to   slip  an  inflated 
claim  past  the  state. 

Unfortunately,    however,    the   city   adamant ly 
refused   to  ever  negotiate   this  with  the   city   on  any  of 
its  cla ims ,    no  matter  how  big,    no  matter  how  small, 
until   just  recently. 

It   is   also   important   to  put   the   alleged  false 
claim   in  context.      As  stated  on  the   first   page   of  the 
document,    it    is   a,    quote,    preliminary  break  down  of 
damages,    unquote.      It  did   not   purport  to  be  a  completed 
or   final   claim,    nor   could   it  have  been   one,    since  the 
work  on   the  project   wasn't  completed  until   three  months 
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later. 

The    preliminary    breakdown   of    damages    did  not 
ask   that   the   city   pay   the   amount   of    the  preliminary 
calculation.       Instead,    it   asked   that   the   city   and  Stacy 
enter   into   a   process   of   negotiation  which  would  include 
an  audit   of  Stacy   &   Witbeck's   actual   costs.      The  city, 
in   fact,    paid   no  monies   pursuant   to   the  preliminary 
claim  of  damages   and  did   not   enter   into  the   request  of 
negotiation  process. 

We  have   submitted  declarations,    under  penalty 
of  perjury,    f rom  three   individuals  with  extensive 
experience   in   construction   claims.      William  Palmer, 
William  Tucker,    and   Ken  Hoshino. 

Mr.    Palmer   is   the   preeminent  accountant    in  the 
United   States   specializing   in   construction  claims.  He 
is  with   one  of   the  big   accounting    firms,    Ernst   &  Young 
and  he  has   over   25   years   of   exper ience   in  construction 
accounting.      No  other  accountant   can  match  his 
expertise   and   experience  with   regard   to  construction 
claims.      He  has   reviewed   literally  hundreds  of 
contractors'    claims,    as   stated   in   his  affidavit.  I 
will   not  bore   you  with  his   resume ,    as   it   is  attached  to 
his  declaration. 

In  this   declaration,    Mr.    Palmer  states,  quote, 
I   have  never   in  all  my  years  of  experience  seen  an 
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initial    contiractor's    claim    that    did    not    contain  errors, 
u  nqu  o t  e . 

Likewise,    Mr.    Hoshino,    a   clainis   expert   that  is 
been  employed   by   the   City   and   County   of   San  Francisco, 
states    in   his   declaration   that  the   analysis   needed  to 
compile   a   detailed  productivity   loss   claim   such  as 
Stacy   &   Witbeck's,    is   so  complex  that,    quote,    one  will 
always   be   able   to   find   errors    in   a   contra ctor's  initial 
claim  product,  unquote. 

He   further   indicated   that   such   errors  often 
result  whereas  here  a  computer-generated  spreadsheet  is 
used,    because   a  computer  operator   relies   on  the 
computer  to  correctly  make   the  calculations  which  leads 
to  a   lack  of   double   checking.      In  double   checking,  you 
are  making   the   calculations,    because   the   computer  is 
just   spitting   them  out. 

He  also  stated  in  a  situation  like  this  where 
people  are  working  24  hours  a  day,  it  is  common  to  have 
situations  where  it  looks  or  it  is  stated  that  somebody 
is  working  more  than  24  hours  a  day,  because  one  of  his 
work  periods  will,  in  fact,  include  two  days  rather  one 
day . 

PRESIDENT   YU:      Excuse   me,    Mr.    Smith.      She  just 
needs  to  turn   the   tape  over. 

MR.    SMITH:      Given  the   fact   that  errors 
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claims    such    as    Stacy,     it   would    be    not   be    fair    to  debar 
Stacy    for   such    inadvertent   errors.      Indeed,    if   the  city 
were   to   debar   every   contractor  who   had    an  inadvertent 
error   in  a   preliminary   claim,    the   city  would   have  to 
debar  virtually  every  contractor  who   submitted  a 
preliminary  claim,   which  would  be  virtually  every  one 
of  them,    because   there   is   routinely   extra   and  changed 
work  on   a  project. 

Ideally,    of  course,    you  would   like  to  think 
that  all  errors  should  be  caught,    but  as  a  practical 
matter   in   the   real   world  as   indicated  by  the  affidavits 
or  declarations  we  have   submitted,    they   are  not, 
especially   on   a  compl icated  claim   such   as  this. 

Also,    in   terms   of  Mr.    Van  Wagenen   and  any 
opinion   he  might   have,    he   is   not   here  as  a  neutral 
expert.      Mr.    Van  Wagenen   is  the  city's   expert   in  this 
litigation.      As  set   forth   in  my  declaration   in  the 
attached  excerpts   of  Mr.    Van  Wagenen's   deposition,  Mr. 
Van  Wagenen  testified  that   he  was   directed  by   the  city 
attorney 's   office   not   to  write   any   notes  indicating 
that   the  city   had  caused  any  problems  on  this   job.  As 
Mr.    Spellberg  phrased   it  to  Mr.    Van  Wagenen,  quote, 
nothing   like  and   I'm  going   to  delete   an  obscenity 

which  begins  with   an   "F"   which  you  can   find   in  Mr.  Van 
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Wagenen's    deposition    —    up,    unquote.       Nothing  like 
city,    obscenity   deleted,  up. 

As    shown    by    this,    Mr,    Van   Wagenen    is  Mr. 
Spel Iberg • s  hired  gun,    not   a   fair,    impartial  expert. 

It   should   also  be   pointed   out  that  Stacy  & 
Witbeck's   preliminary  claim   is   not   a  simple 
calculation.      It   is  a  complex  matter  with  numerous  and 
involved  calculations   and    it  would  certainly   be  ironic 
if  not   unfair,    for  the   PUC   to  put   Stacy   &   Witbeck  out 
of  business    for  these  errors   when  the  PUC   and  its 
attorneys  cannot  even  add  up   four  numbers  and  subtract 
it   from  the  contract  price   of   875,000   and   figure  out 
what   the  contract   balance  is. 

As   you   know,    we  have   repeatedly  advised  the 
PUC  that  Stacy's   contract  balance   is   $149,695.      This  is 
a   simple  calculation.      You   add  up  the   four   checks  that 
were  paid,    you  subtract    it   from   $875,000,    you  get  the 
amount.      Despite  that   and  despite   the   fact   we  have 
continually  pointed   out   the  error  to  Mr.    Spellberg,  Mr. 
Spellberg   continues   to  take   the   position  that  the 
contract  balance   is   $10,000   less   than   it   in   fact  is. 

What   this   illustrates   is   that  people, 
including  Mr.    Spellberg,    make   errors,    and   that  is 
because   they're  human.      This    is   not   a   reason   to  put  a 
contractor  out  of  business  because  of  some  errors  on 
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a    good    and    faithful    job    for    the    city    in    the  past. 

One    further   thing    I   would    like   to    impress  upon 
you   is   that  this  matter  has  very   important,    real  world 
consequences.      As   you've   heard,    Stacy   &   Witbeck  does  a 
vast  majority   of    its   work   for   the   city.      You  debar 
Stacy   &   Witbeck,    you 're  putting  them  out  of  business. 
You  are  also  putting  out  of  business  approximately  90 
of  his  employees. 

The   city   also  would   suffer,    as   you  have  heard, 
because   Stacy   &   Witbeck  has   done   over   $150  million 
worth   of  work   for  the  city   in   the   last   12   years.  It 
has   saved   the   city  millions   of  dollars   by  being  the  low 
bidder  on  these   jobs.      It   continues   to   be   the  low 
bidder  on   jobs.      It  was   the   low  bidder   on  Market  Street 
four.      It  was  the   low  bidder  on   a   job   last   week.  On 
both  these   jobs,    Stacy   &  Witbeck  was   low  by  over 
$100,000. 

We  would   also   like  to  note   that  Stacy  & 
Witbeck  has  an  excellent  reputation  as  being  a  highly 
reputable,    competent ,    and   reliable,    and  honest 
contractor.      Unfortunately,    the   city   attorney 's  office 
has   effectively  prevented  us   from  providing  you  all  the 
testimony  we  would   like   to  have  provided  you   on  this 
subject.      A  number  of   city  employees   who  advised  Stacy 
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&    Witbeck    that    they    would    be    glaca    to    testify    as  to 
these    facts    at    this    hearing    later    advised    Stacy  & 
Witbeck    that    they    would    no    longer    be    willing    to    do  so 
because   the   city   attorney's   office  had   intimidated  them 
into   not  appearing   here  today. 

Given  this,    I   would   like   to   extend   a  special 
thanks   to  Mr.    Brandt   and   also   to  Mr.    Chee,    who  we  have 
not  yet  heard   from,    for  having  the  courage  to  come 
forward  today. 

PRESIDENT  YU:      May   I   ask  you  a   question,  Mr. 

Smith? 

MR.    SMITH:      Yes,    you  may. 

PRESIDENT  YU:      Those   city  employees   who  have 
refused  to   come,    would   they  have   testified   as   to  direct 
knowledge   of   the    false   claim   issue   or   is  that  character 
witness? 

MR .    SMITH :      No .      It  would  have   been  more  in 
the   nature   of   character  witness   as  to  the  honesty, 
reliability,    the  good  construction  work  they  have 
performed,    that   sort   of  thing, 

PRESIDENT  YU:      Because   if   there  are  witnesses 
there  who   are   present   as  to  the  direct   testimony   on  the 
false   claim   issue,    I   would   instruct   them  to  come 
forward,    but   if   not,    that    is   a  different  issue. 

MR.    SMITH:      They  would  talk  about  dealings 
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that   sort   of  thing. 

One   question   which   Mr.    Jefferson    asked   had  to 
do   with   what   happened    in   terms   of    this  preliminary 
calculation  of   damages?      It   never  turned   into   a  final 
calculation   of   damages .      What   happened?      And   that ' s  a 
good  question. 

What   happened   is   this.      We   filed   the  lawsuit 
shortly  after  the  preliminary  calculation  of  damages 
was   submitted .      At  that   time,    we   attempted   to  get  the 
city  to  enter   into  a  negotiation  process.      The  city 
refused  to  do  so.      The  city  adamantly  refused,  all 
through   the   litigation,    until    just   this   past  settlement 
conference    in   the   last   couple   of  months,    to  ever 
negotiate   one   little   claim   in   this  matter.      Despite  my 
numerous   requests   to  the   city   attorney 's  office  did 
this  happen.      The   city   attorneys   stated   on   a   number  of 
occasions   that  they  would   not  pay   Stacy   &   Witbeck  one 
cent   in  connection  with  this  matter. 

I   give  you,    as   an   example,    the   court  ordered 
settlement   conference  on   February   19th,    1993,    where  Mr. 
Spellberg   stated  that   it  was   a   city  policy   that  the 
city  would   never,    ever   settle   the   Castro  Street 
litigation   or   any   other   claim  Stacy   &   Witbeck  might 
ever  have   against   the  city. 
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Now,     attachecJ    to    my    declaration    is    a    copy  of 
the    letter    I    sent    to    the    city    attorney,    Louise   Renne , 
discussing   that   conference   and   objecting   to   the  city's 
position.       It    is   a    letter    I'm   sure   you   are   all  familiar 
with. 

So  the   situation  was   that  the   city  said 
they're   never  going   to  pay   on   this   claim.      No  matter 
what   you  do,    no  matter  what  you   show,    we   are  not 
willing   to   negotiate    it,    we   are   not  willing   to  pay  you 
a   dime.      Now   in  that   context,    Stacy   &   Witbeck,    once  it 
found  out   that   there  were   errors    in   the   claim,    as  Mr. 
Stacy   said,    they  went   ahead  and   corrected  those  errors 
and   they  came   up  with   a   claim  that   is    in  the  same 
ballpark  as   the  claim  they   had,    but   corrects  the 
errors . 

This  was   not  produced  to   the  city  attorney 
because   the  city   attorney   said   they  were   never  going  to 
pay   anything.      It  was   never   requested  by   the  city 
attorney   in  discovery.      So   it  was   prepared  with  the 
purpose   and   intent   of   subm  i tt  ing    it   to   the  court. 
Since   the  city   showed  no   interest   in   settlement  until 
recently,    it  was   not   submitted  to  the  city. 

Now  when   the  city   finally  did   say   after  losing 
some   legal    issues    in   the  court  was  that   they  might  be 
Willi ng   to  consider  settlement   --   in   fact,    the  new 
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claim    documents    were    given    to    the    city's  consultant-, 
Mr.    Probert,    who    did    find    and    r  ecominend    that    the  city 
go    forward   with   the   settlement   that   had   been  presented 
to   you.      Up   until    that   time,    the   city   had   been  adamant 
that   it   was  going   to   take   its   case   all   the  way  through 
trial,    through  appeal   and  would   never  pay   a  dime. 

Now  there   is   a   subtext  here   that   I   would  like 
to  address   briefly   and   that   is   --   I   was   told   --  and 
this   came   from  the   city   attorney's   office   and  this  is 
before   the    false   claims    issue   arose   --   that  the  city 
was   taking   the   position   on   this   job   that   it  was  in 
terms   of   not   settling,    not   paying   any  of   the   claims  for 
any   amounts ,    because   the  city  was   out  to  get  Stacy 
because   it   filed   claims   against   the  city. 

I   would   like  to  address   that   and   there  have 
been  more  recent  statements   from  other  city  employees, 
once  this   proceeding  was   in  effect,    to   like  effect, 
that  have   been  made   to   representatives   of   Stacy  & 
Witbeck.      Therefore,    I   would   like   to  briefly  address 
this   possible  subtext. 

One,    Stacy   &   Witbeck   is   not   a  litigious 
contractor.      I   have   represented  Stacy   &   Witbeck  on 
their  claims   for   the   last    12   years   and  litigation 
they   almost   never   file   litigation   or   claims.      It  is 
unfortunate   for  my  practice  that   they  don't,    but  they 


ADAMS    CONVENTION    REPORTING    (415)  472-0350 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


simply    are    not    a    claims    conscious    contractor.  Instead, 
they    go    out    of    their    way    to    try    to    settle    claims,  be 
reasonable    and    fair   with   the   public   works   owners  they 
deal    with,    and   virtually   never   get    into  litigation. 

Stacy   &   Witbeck  could  have,    but  chose  not  to 
do   a   number  of  things  that   could  have  made  things   a  lot 
harder   for  the  city   in  this  case.      For  example,  they 
could  have   refused  to   finish   this   job,    the  Castro 
Street   job,    when  they  discovered  that  the  plans  and 
specifications  were   totally  defective   and  the   city  told 
them   that   they  weren't  going   to  get   paid   for  one  cent 
for  any   of   the  problems   that   caused.      Most  contractors, 
or  at  least  a  good  portion  of  them,    would  have  walked 
off   the   job  at  that  point.      Stacy   stuck  around  and 
finis he d  that   job   at   enormous   expense   to  himself. 

Likewise,    Stacy   &   Witbeck  could  have  advised 
the  media  of  the  fraud  committed  by  the  city   in  putting 
out   plans   and   specifications   that   they  knew  were 
grossly  defective.      This  obviously  would  have  received 
a   lot  of  play  during  the  period  of   time   that  the 
newspapers   were   filled  with  the   stories   of  Mr. 
Highfill's    fraudulent   credentials,    given   the   fact  that 
Mr.    Highfill   was   the   one  who  made   the  decision  to  issue 
the   plans   and   specif ications  with   knowledge   that  they 
were  defective. 
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Nevertheless,     Stacy    &    Witbeck    has    refused  to 
try    this    case    in    the    press    and    continues    to    refuse  to 
do   so.      It   has   simply   requested   what    it   has  always 
requested,    and   that    is,    it  be   allowed  to  negotiate  this 
matter   --   requests  which  have  been,    until  just 
recently,    flatly   refused  by  the  city. 

I   don't   think  there   is  any   reason    for  a 
vendetta   against   Stacy   &   Witbeck.      It   has   been  a 
reliable   contractor  who   has  performed  a   lot   of  work  for 
the  city. 

PRESIDENT  YU:      Mr.    Smith,    I   can   assure  you 
that   this   body  has  no  vendetta   against   Stacy   &  Witbeck, 
nor   do  we   have  any  hidden   agenda.      As   I  mentioned 
earlier,    it   is   a   very   straightforward  reason  why  we  are 
here.      We   are   concerned   and  we   are  here   as   a   body  to 
protect   the  treasury   of   the  City  and   County  of  San 
Francisco.      And  what   is   really   of   concern   to   us  is 
whether   or   not  there  was   intentional    fraud   in  the 
claim.      It    is  very,    very   simple.      And  whether   or  not 
that    intentional    fraud,    if   we   find   it,  warrants 
d  isbarment . 

We  cannot  allow  contractors   and  we   --  the 
Public  Utilities   Commission,    later  the  Transportation 
Commission,    has   billions  of  dollars   that  we  anticipate 
to  award  to  contractors   in  San   Francisco.      We  prefer  to 
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awaird    these    contracts    to    our    local    companies,    tout  we 
will    not   tolerate   any   kind   of    intentional    fraud  in 
t erms   of   billing   these  contracts. 

That   is   our  primary  concern. 

MR.    SMITH:      As    1    noted   earlier,    the  only 
evidence  on  the  matter  of   intent   is  that  it  was  not 
intentional.      There  has   been   no  testimony  or  evidence 
by   the   city  that   it  was    intentional.      We  have  filed 
declarations  under  penalty  of  perjury  that   it  was  not 
intentional . 

Furthermore,    the   intentional  nature  of  it  is 
refuted  by   the  very   terms   of   the  document    itself,  which 
say  this  is  a  preliminary  calculation.      We  want  to 
enter   into   a   process  where  we   have  an  audit  of  these 
numbers  with   the   city.      There    is   no  demand   for  payment. 
It   simply   is   saying  here   is  our  preliminary  assessment, 
let's  get   together  and   audit   these  numbers   and  try  to 
reach   a   resolution,    something   that   never  happened. 

PRESIDENT  YU:      We   appreciate  that.      I  would 
like  you  to  know  and   I   would   like  Mr.    Stacy  to  know 
that  we   awarded  the   contract   to  him  three  weeks   ago  on 
a   smaller   job,    with   the   understanding   that   we  would  not 
prejudge   his   case    today,    and   we   did    that  knowingly. 
And   that   the   reason  we   are   here   is   to  give   him  an 
opportunity  to  speak   to  us   and   for  you   to   speak  to  us, 
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IS  well  as  the  city  attorney,  to  show  us  whether  or  not 
there    was    intent.       That    is    the    sole    reason    we    ai-e  here. 

We   will    continue   to   award   contracts   as   we  see 
fit,    without   prejudice,    until   this  decision   is   --  until 
we  decide   as   to  whether   or   not  what   happened  with  this 
falseclaim. 

You   should  know  that  based  upon  our  acts,  we 
are   not   prejudging  anyone   at   this  moment  and  we  are 
very   concerned  with   this   issue.      This   issue  of  whether 
or  not   we   are    falsely  billed  by   a   contractor,    is  a 
systemic   issue  that   not   only   affects   the   PUC  but  every 
other   agency   in  this   city   and  we  will   not   tolerate  that 
in   any   future   billings.      And   that   is   the   only   thing  we 
are  concerned  with- 

Even  though  Mr.    Stacy   is  a  we 11  respected 
company   and  has  done   business    in   this  town   --   and  we 
are  we 11   aware  are  of  that.      We  are  we 11   aware   of  his 
character   and  his  work.      We  cannot  tolerate,    for  any 
future   acts   --   and   if  we  excuse  any   intentional  fraud, 
it    is   a  way   of   opening   the  doors    for   all   the  other 
contractors    in  this   city   that  we   are   an   easy  target. 
That    is   our  only  concern  here    in   this  hearing. 

Whether   or  not  we   have   settlement  rights, 
whether   or   not  we   settle  those   issues  settlement  is 

not   a  purview  of   the   city   attorney.      Every  settlement 
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that    is    offered    by    you    to    the    city    attorney,     has    to  be 
communicated    to    the    client.       Whether    we    settle    or  not 
is   a   decision   that   this   body   makes,    not   the  city 
attorney . 

You  have   every   right,    in   the   future,  should 
this  come  up  and  you   feel  you  are  being  blocked,  to 
come  before  the   commission   and  testify.      We  have  open 
public  comment   for  that. 

MR.    SMITH:      It  was  my  understanding   that  I 
would   not   be   allowed   to  do   that    in  that   I   would  be,  in 
fact,    going  around  your   attorney,    Mr.  Spellberg, 
without  his   consent,    which  would   be   violation   of   the  ~- 
we  did   request,    on   a   number  of   occasions,    that  we  be 
all owed  to   speak  and   that   was  denied. 

P RES  I DENT  YU :      I   don't  know ,    but  my 
understanding   is,    in   public  comment  you   are  allowed  to 
testify  to  anything  you  want.      I  will  be  advised  by  the 
city   attorney  on  that. 

But   as   to   settlement,    my  understanding   is  any 
settlement   commun icated   to  our  attorneys   has   to  be 
communicated  to  the   body,    the   commission  body . 

But  getting   back  to   the   issue   that    is  before 
us,    we   are   all   getting   tired  here   and   I    really  would 
appreciate   it   if   you  could   speak  to   that  specific 
issue . 
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We    have    no    hidden    agenda,    we    have    no    reason  to 
make    Stacy    &    Witbeck    —    to   disbar    them    for    any  other 
reason   other   than   this   one    fundamental  issue. 

MR.    SMITH:      I   appreciate   that   and   I   hope  that 
that    is    indeed  true. 

As    I  -- 

PRES I  DENT  YU:      It   is   true   insofar   as  I'm 
concerned   and   I   know   from  the   other  commissioners  here, 
their  concern. 

MR.    SMITH:  Okay. 

Just   to  briefly   summarize   on  the   one    issue  you 
wanted   to  hear  about   then.      No.    1,    the   two  people  who 
put   together   the   claim,    the   former  employees   of  Stacy  & 
Witbeck,    have   both  submitted  declarations,  under 
penalty   of   perjury,    saying  there  was   no  intentional 
error.      We  have  the   declarations   from  the  claims 
consultants,    the  three   claims   consultants,    which  you 
have   read,    which   says  that   there   are  virtually  all 
they   say  that   in   every  claim  they  have   seen,    there  are 
errors    in  the   claim.      So  the    fact   that   there    is  an 
error  doesn't  make   it  intentional. 

The   only  witness   on  the   subject   for   the  city 
has   said  he  has   no  opinion  one  way  or   another   as  to 
whether    it   is   intentional   and   he   has   so   testified  under 
oath  in  his  deposition. 
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Again,     just    looking    at    the    document    and  what 
it    is,    you    would    see    that    this    isn't    something    where  a 
contractor    is    saying,    pay   me   or   else   or   pay   me  without 
looking   at   it   or   even  pay   me.      It  doesn't   even   say  pay 
me.      What  he   says    is,    here   is   a  preliminary  calculation 
of   damages,    let's   get  together,    look  at   it,    audit  the 
records   and  back   it   up   and  try  to   come  to  some 
resolution  of   it.      And   if  the  errors  are  as  blatant  as 
Mr.    Van  Wagenen  seems   to  think,    obviously   that  is 
something   that  would   not  have   fooled   anybody   in  the 
process   of   auditing   the   claim  and   it    is   hard  to   see  how 
there  could  be  any   intent   inferred   f rom  any   of  that. 

That  would  conclude  my  comments .      I  would 
like,    then,    to  present   the   additional   witnesses  that  we 
had. 

PRESIDENT  YU:      Thank  you,    Mr.  Smith. 
Before  we   ask   for   any   --   I   assume  these  are 
character  witnesses? 

MR.    SMITH:      They   are  -- 

PRESIDENT  YU:      Or  are  they   speaking  directly 

on  -- 

MR.    SMITH:      I'm  not   sure   I   would  necessarily 
characterize   them   all   as  character  witnesses,    but  they 
are   not  going   to   speak   specifically   to   the  specific 
facts   on  this   alleged   false  claim. 
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PRESIDENT    YU:       Okay.       Could    you    call  your 
first  witness? 

MR.    SMITH:      Thank  you. 

PRESIDENT   YU:      I    think  Mr.    Stacy   wants  to 

speak . 

You're   still   under  oath,    Mr.  Stacy. 
MR.    STACY:  Yes. 

A  couple  things  have  happened  I  would  like  to 
comment  on. 

One  was   the   amount  of  money.      Mr.  Jefferson 
made   a   comment  that   I   think  my  claim  was   still   what  I 
thought    it  was.      And   I   think  the   next  comment   would  be, 
then,    since   it  was   a   settlement   at   one   time  on  this 
earlier   for  a   couple   hundred   thousand  dollars,    if  you 
thought   the  claim  was   large   and  you   took  small  and 
somebody   said  we  will   only   settle   for   25   percent   --  in 
a   claim   situation,    there   is   a   lot   of   pressure   to  go 
forward  on  the  claim  and  just  pass  money  from  the 
client   to   the  contractor  back  to  the   lawyers.      And  so 
what  we   do   is  we   try  to   see   and   justify,    to  pursue  a 
claim,    how  much   can  we   really  believe  that  we  can 
recover   in  court   and   how  much    is   that  going  to  cost  us 
in   1 ega 1    fees . 

This   one   here,    one  of   the   reasons  we  settled 
for  the  couple  hundred  thousand  dollars,   which  didn't 
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make    us    whole,     by    any    means    at    all,     is    that  we 
estimated    to    go    to   court    would   be    up    in    the    range    of  a 
couple   hundred   thousand   dollars.      And   I    could   not  bring 
myself   to   go   through   the   trauma   of   a  if    I   had    a  way 

out,    to   spend   that   200,000   that   I   might   or  may   not  get 
from   the   city   and  then   just  give   it  to   the   lawyers . 

That    is   the   reason  that  you   never  hardly  ever 
pursue   a   claim  to   the   amount   that  you   think,    you  know, 
that    is   on  the  books.      I  would   just   like  to  make  that 
comment . 

PRESIDENT  YU:      Thank  you. 

MR.    SMITH:      I   would  then   like   to   ask  Mr.  Dave 
Rogers  to  speak. 

MR.    ROGERS:      My   name   is   David  Rogers. 
DAVID  ROGERS, 
called   as   a  witness,    having  been   first  duly  sworn, 
testified   as  follows: 

MR .    ROGERS :      I   am  president   of  Mendelian 
Construction   Company  and   I   want   to   speak  on  behalf  of 
Stacy   &  Witbeck. 

I   have   known   Dave   Stacy   and   Robert  Wit beck  for 
about   21   years  now  and   through   those   years   they  have  -- 
I   met  Stacy  when  he  was  working   for   --   he  was  the 
project  manager   for  Homer  Olsen   in   1973.      Then  I 
operated   a   trucking   business   and  he  assist ed  me  in 
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getting    contracts    with    Homer    Olsen.       And   when    he    f  ormed 
his    own    company,     I    worked    for   him  then. 

In    1988    I    decided   to   be   a   contractor   and  I 
asked  him   for  his   assistance,    which  he   assisted  me  very 
well    and  he  kind   of  walked  me   through   the  business,  he 
taught   me   estimating,    cost   coding,    and   all  the 
different   aspects   of   the  business.      There  were  times 
when   I   am   at   a   standstill   and   confused.      I   can  call  him 
at  his  house  at   10:00  at  night  and  he'll  assist  me  and 
tell   me  how  to  get   out   of   present  situations. 

As  a  result  of  all  this,  I  was  able  to  put 
three  of  my  five  children  through  college.  Two  are 
still    in  college, 

I've  never  had  a  problem  as   far  as  money   or  a 
dispute   over  payments.      They  have  been  very  liberal 
when   it   came   down   to   financing  and  assisting  me  with 
bonding   on  different  projects. 

I    feel   not   only  the  city  would  be   at  a 
disadvantage ,    but   the  minority  construction  community 
in  general.      He  has   done  more    for  the  minority 
contractors   than  any   other  majority  contractor   in  this 
city.      I   think,    by  disbarring   him,    it  would  be  serving 
all   of   us   a  disservice. 
Thank  you. 

PRESIDENT  YU:      Thank  you. 
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MR.     SMITH:        I    would    now    ask    Alice    Fong  to 

speak . 

ALICE  FONG, 

called   as   a  witness,    having  been    first   duly  sworn, 
testified   as  follows: 

MS.    FONG:      My   name   is  Alice   Fong,  F-o-n-g. 

I   have  been   working   for   Stacy   &  Witbeck  for 
the   past   six  years  as   a   controller.      I   came  aboard 
about   five   years   ago  when   I   was   expecting  my  little 
girl   and  Mr.    Stacy   and  Mr.    Witbeck,    they  gave  me  a 
chance   and   hired  me   as   a   controller.      I   have  two 
children,    one   f i ve-y ea r -o 1 d  girl   and   a  two-year-old 
boy . 

Stacy   &   Witbeck  employs   about   a  hundred 
employees,    about   55   percent  of  whom   are  minorities, 
like  my self.      And   this   is   a  make-up  of   about   90   to  95 
percent   contracts   from  the   City  and   County  of  San 
Franc  i  s  co . 

If  the  city   does  decide   to  debar   Stacy  & 
Witbeck   from   obtaining   future   contracts,    this   will  very 
likely   result   in  Stacy   &  Witbeck  going   out   of  business 
and   over   100   people  will   be  out  of   a   job,  myself 
included . 

Thank  you. 

PRESIDENT  YU:      Thank  you. 
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MR .    SMITH:       I    would    now    ask   That    John  Kim 

speak. 

JOHN  KIM, 

called   as   a   witness,    having   been    first   duly  sworn, 
testified   as  follows: 

MR.    KIM:      My   name   is  John   Kim.      I   am  the 
president   and  majority   owner   of   El   Cerrito  Steel. 

I   have  known   Dave   Stacy   and   Bob  Witbeck  since 
1983    and   I   have   never   known   them  to  be   anything  other 
than   above  board   and  ethical.      Had   I   had   any  suspicion 
to  the   contrary,    I  would  have   terminated  my  business 
relationship  with  them. 

They  have  been   large ly   responsible   for  the 
majority  of  my  public  works  participation   in  San 
Francisco   and   I   really  don't  believe   that  my  growth 
here  would  have  been  possible  without   them.  Disbarment 
would  represent  a   serious   setback  to  my  plans  for 
future   expansion    in  San  Francisco. 

PRESIDENT   YU:      Thank  you. 

MR.    SMITH:      I   wou Id   now  ask   Lymen  Wong  to 

speak . 

LYMEN  WONG, 

called   as   a  witness,    having  been   first  duly  sworn, 
testified   as   follows : 

MR.    WONG:      I   joined  Stacy   &   Witbeck   in  1982 
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n  n  d     I     -  - 

MS.     BOLDRIDGE:       Pardon    ine.       Could    you  state 
your   name    for   the  record? 

MR .    WONG :      My   name    is   Lymen   K .    Wong . 
MS,    BOLDRIDGE:      Thank  you. 

MR.    WONG:      I   was   told  by   an    inspector  that 
they   were   hiring,    so   I   went  up  to  the   field   office  when 
they   were  working   on   the   cable  car  project.      1   went  up 
and   talked   to  Mr.    Witbeck  and  Mr.    Dave  Stacy   and  made 
my  proposal   that   I   can   help  their   company   out  by  doing 
construction  work  and  they  hired  me. 

They  have  kept  me   full-time   employed   for  the 
last   11   years,    and   I've  been  very  grateful.      I  feel 
like   I   can   come   into   their   office   and  talk  to  them  any 
time   and  they   have  been  very   open,    very   honest  and  very 
fair  through  these  times. 

Thank  you. 

PRESIDENT  YU:      Thank  you. 

MR .    SMITH :      I    would    like   to   ask  Anna   Worth  to 

speak . 

ANNA  WORTH, 

called   as   a   witness,    having  been   first  duly  sworn, 
testified   as  follows: 

MS.    WORTH:      My   name   is  Anna  Worth   and   I  have 
been  with   the   company   since   1988   and   I'm  a  receptionist 
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there.       If    Stacy    &    Witbeck    gets    disbarred,    that  means 
that    I    will    lose    my  job. 

PRESIDENT   YU:       Thank  you. 

MR.    SMITH:       I    would    like   to   ask  Ricardo 
Ramirez   to   speak,  please. 

MR .    RAMIREZ :      My   is   Ricardo  Ramirez. 
RICARDO  RAMIREZ, 
called   as   a  witness,    having  been   first   duly  sworn, 
testified   as  follows: 

MR.    RAMIREZ:      It    is  hard   for  me   to   sit  there 
and   not  get   nervous   about   this  proceeding   here  today. 
I'm   one   of   the  minority   contractors   that   these  other 
contractors  have  gotten  up  and  spoken  about. 

What   you  have  been  asked   to  make  a  decision  on 
today   is  of   a   tremendous   impact   to  a    lot  of  people 
the  minority   community ,    its   contractors,    as  well   as  the 
minority  community  and  the  workers . 

What   I   see  here   today   is,    I    feel   as  a 
contractor  not   just   as   a  minority   contractor,  but 

just   a   contractor  who  does  work   for  the  City   of  San 
Francisco   as   a   prime   contractor  is  dangerous  because 

what   I    see   here,    the  process   that  has   been  enveloped 
for   over   --   for  how  many  years.      I   see   a   contractor  who 
has   done  millions   and  millions   of   dollars   worth  of  work 
for  the  city  and  has  done  good  work.     And  by  the  people 
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get    up   here    and    speak    favorably    of    him,  means 
s  ome thing . 

That   one   claim   --    one   claim   that   goes    into  the 
city  I   don't   know  what    it   is   --   three  or  $400,000. 

It   is   not   a   lot   of  money  compared  to   the  work  this 
company   has  done.      One   claim  ch alien ges   his  integrity 
and  can   put  him  out   of   business   as  well   as  impacting 
people   like  myself. 

I    see   that   the   city  went   through   the  judicial 
system,    the  judicial  process.      The  court  at  that  point 
had  made  decisions  based  on  the   claim  of  the  difference 
of   opinions   between   the   city   attorney  and  the 
contractor  and  then   he   winds   up  here    in   front   of  you 
with  the  possibility   of   being  disbarred. 

That's  dangerous   and   it  worries  me,  because 
what   it  means   to  me   is   that   I,    historically,    have  been 
able   to   sit  down  with  a   --   whether   it  be  the   PUC,  the 
Department   of   Public   Works   or  whoever,    on   a   claim  and 
say,    here   is  my  claim  and   he   looks   at   it   and   he'll  say, 
well,    that's   too  much,    Rick.      You   know,    two  and   two  is 
four,    not  eight. 

Then  go  to   court  finally  wind  up   and   go  to 

the   process   of  going   to  court   and   spending   a   lot  of 
money  and   then  wind  up   in    front  of   a   commission  to  be 
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d  eJba  ir  red  . 

There    is    something   wrong.       It    is    dangerous  and 
it   makes   me   very   nervous   because   that   means   to   me  that 
I    can   go   on   the   same   basis,    submit   a   claim   for   the  city 
and   if   the   city   attorney  doesn't   like  me   or  doesn't 
like  what   I   have   done  or  doesn't    like   the   claim  or 
doesn't   agree  with   the   court   process,    he   can  turn 
around   and   I   could  be  before  you. 

It  doesn't  make   any  difference.      I   don't  think 
you  discriminate,    do  you?      It   could  be  a  minority   or  it 
could  be   a  majority.      But   the  process  that   I    see  here 
is   dangerous   because   it  makes   an    impact   on  what  has 
been   done   over  the  period   of   years   in  the  construction 
industry   in  contractors   dealing  with   the  City  of  San 
Francisco . 

I'm  worried   and   I   hope   that   the  comments  that 
were  made   today  by  the  minority  contractors   as  well  as 
the   people  who  work   for   the  city   and   employees  have 
some  bearing   on  what   you're  going   to  decide,  because 
this    is  very  important, 

I   think,    my self,    as   I   see  here,    and   I   am  not 
an  attorney,    what   constitutes   a   false  claim  means  that 
you   put   things    in   there,    you  hide   things    in  there  that 
are   not   really  true.      If   you  hand   somebody   a   piece  of 
paper  that's   got  mathematical   numbers  on   it,    that  is 
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n  CT'C""  ara  1  s  e  ,     be-    im    e  '^SSR^^TBWB^TP^^^^^  n  d  historically, 

the    agency    will    say,    that's    not    right.       Take    it  back. 
And    this    didn't    happen    in    this  case. 

PRES I  DENT   YU:      That    is   one   of    the  issues 
before   us   here   is   that   the   law   is   a   harsh  mistress. 
Although   we   might   be    sympathetic   to   Mr.    Stacy,    the  law 
is   the   law.      We  do   not  want   inflated   claims   and  that  is 
a   practice   that  we   intend  to  discourage. 

MR .    RAMIREZ :      It    is   a   shame ,    because  what  you 
are   asked   to  do  today  or  whenever   you  make  this 
decision,    the    impact   is   not  going   to   just   impact  one 
contractor,    it   is  going   to   impact   other  contractors, 
minority  contractors.      It   is  going  to   impact  people 
that  work   for  them. 

PRESIDENT   YU:      The    law   was   made   to   protect  the 
citizens  who  pay   --  who  make   the  payments    for  this. 
The   law   is   not  made   to  protect  the  contractor. 

MR.    RAMIREZ :      I  wasn't   referring   to  this 
particular   contractor.      I'm  referring  to  the  total 
process . 

PRESIDENT  YU:      The  whole   process    is  mandated 
by   law,    Mr.  Ramirez. 

MR  -    RAMIREZ :      We 11,    in   any   case,    I'm  worried 
as   a   contractor,    when   I   do   a   job    for   the   City  and 
County  of   San   Francisco,    if   the   city  attorney,  for 
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whatever    reason,     feels    that    he    didn't    get    what  he 
wanted    in    court,    I    can    wind    up    in    front    of    you,  and 
that   worries  me. 

I   think  that   --   in   finishing  up,    I   think  that, 
with   no  disrespect  to  you  people   or  to  the  city 
attorney's   office   or   to   the   city,    for  that  matter,  I 
think  this  process   --   somebody  has  got   to   look  at  this. 
It  doesn't   seem  right. 

So  with   that,    I   hope   your  decision   is  a 
favorable   one   for   the   contracting  community. 

Thank  you. 

PRESIDENT  YU:      Thank  you. 

MR.    SMITH:      I    would    like   to   call    Mr.  Bob 
McDonnell,  please. 

BOB  MCDONNELL, 

called   as   a  witness,    having  been   first  duly  sworn, 
testified   as  follows: 

PRESIDENT   YU:      Please   state   your  name. 

MR.    MCDONNELL:      My  name   is   Bob  McDonnell , 
M-c-D-o-n-n-e-1-1 . 

I    have   got   a    little   different   story.      I  have 
never  met  Mr.    Stacy  or  Mr.    Witbeck  until   this   very  day. 
And    in  my  business,    that's  very  good .      I'm  with  the 
laborers'    union.       It   means    I    have   never   had   a  complaint 
that   I   have  had  to  go  out  and  talk  to  them  directly 
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a  1_>  o  u  t     1.1  e  ■  .■  .1  Li    e    of     the     f  a  e  t     t  !i  a  t    t  li  e  y    handled  their 
business    in    a    professional  manner. 

I'm   sitting   back   there    listening   to   all  this 
and   consequently,    this    is   the   first   time   I   was   asked  to 
come   down,    but    I    have   to   put   this    in.       In    all  deference 
to  the   attorneys  who   are  here,    it   seems   to  me   that  this 
problem  got  escalated  when   the   attorneys  got  involved 
in   it  because   it  wasn't   the   normal   bid  process  or  the 
normal   engineering  process   that  handled   this.      It  was  a 
different   section.      They   relied  more   heavily   on  the 
attorneys   than  the  attorneys. 

To  me,    the  case   is  very   simple .      I   listened  to 
the   city   attorney  make   his   presentation   and   I   heard  his 
witness  make   his   presentation,    and   not   once  did   I  hear 
his   expert  witness   say   that   there  was  willful 
conspiracy   to   submit   a    false   claim,      I   heard  the 
attorney   for  Stacy   &   Witbeck   say  they  have  a 
deposition . 

I   think  you   could   end  this   hearing  today 
without   going   on  to  a   further   thing   for   legal  if  you 

would  call   back  Mr.    Van  Wagenen  under   oath,    as  he  is, 
and   ask  him  will   he   state   that  there   was  willful 
conspiracy  to   submit   a   claim.      If   there    is   not   and  he 
is  the   only  witness   from  the   city   attorney's  point  of 
view   --    if   there   is   no   other  witness   that   says  they 
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willfully    did    it,     then    what    case    is    there?       Maybe  i 
have    watched    too   much    Perry   Mason,    but    to    me,  that's 
what   the   bottom    line  is. 

If   you   have    somebody   who   says   they   did  it 
willfully   and   they  did   it    intentionally,    then  you  have 
a   case   to  proceed   on.      If   you   don't  have  anybody  who 
says   they  did   it  willfully   or  did    it    intentionally,  you 
don't  have   a  case. 

Nobody   at  this   hearing  today  thought   to  ask 
Mr.    Van  Wagenen  did   he   think,    in  his  professional 
opinion   as   the  consultant   for  the   PUC  and   the   city  -- 
or  the   city  attorney,    whichever  one   they  are.      I  guess 
they   are  your  consultant.      Did  he   think,    as  your 
consultant,    that   there   was   willful   misconduct   on  the 
part  of   Stacy   &  Witbeck? 

The   attorney   for   the  contractors   said   --   in  a 
sworn  affidavit,    he   said  he   could   not  make  that 
decision.      That,    to  me,    is   the  bottom  line   and  that's 
my   op i n ion . 

Thank  you,    very  much. 

PRESIDENT   YU:      Thank  you. 

MR.    RATCLIFF:      My   name   is  Willie  Ratcliff. 
WILLIE  RATCLIFF, 
called   as   a  witness,    having  been   first  duly  sworn, 
testified  as  follows: 
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MR.     RAT'..' I  .  T  r  r  :         .1   'in     i  >  r  r- 3  i      e  n  t     of     tli-:-  Afrionn 

American    Contractors    of    San    Francisco.       I    have  been 
doing   general    contracting    for  them. 

I   have   been   doing    some   sub   work  with  Mr. 
Stacy.      And   I    find  him  to  be   an  upright   gentl eman . 
Every  time   I   had   a  problem   1   went   to   him,    we   sat  down 
and   talked   about    it   and   resolved   it.      So  that's   as  far 
as   I   want   to  go   on  that. 

But   what   I   would   like  to   say,    I   have  filed 
claims  myself,    when   1   have  done  work,    that   cost  me 
more  --  we  ran  into  problems  that  was  directed  by  the 
owner  that   cost  me  more  money   and   I    filed   claims.  I 
really    feel   a    little   leery   about   this  one,    because  the 
first  thing  you  do  when  you   file   a   claim  and  somebody 
looks   at   it,    then   you   substantiate   the   claim  by 
back-up . 

I   don't   see  where   that  was   all  owed  to  Mr . 
Stacy.      We   all   make  mistakes.      Sometimes  we  make  a 
mistake   in  a   bid,    a   big  one.      Got   to   throw   it  out.  I 
have   seen   them  make   six  million  dollar  mistakes  and 
nobody   spends   several   thousand  dollars   to  put   a  bid 
together  and   intentionally  make   a   six  million  dollar 
m  i  stake . 

So   I   think,    you   know,    somet  imes  we  try  to 
overprotect   in  giving  people   an  opportunity.  Because 


ADAMS    CONVENTION    REPORTING    (415)  472-0350 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


if    I    file    a    claim    with    you    and    when    you     look    at  that 
claim,     if    you    see    some    discrepancies    in    that  claim, 
then   you   say,    well,    okay,    back   it   up.      Then   I    have  got 
to   go   get   my   time   cards,    I    have   got   to   get   everything  I 
have  got   to   substantiate   that   claim.      If   I  can't 
substantiate   the   claim,    then  you  can   look  at   it.  But 
what   I   do   substantiate,    is  what   I   would  be   looking  for 
and    if   I   made   some  mistakes,    hey,    I'm  human,    I'm  not 
God  . 

I  think  the  thing  you  have  got  to  do,    you  have 
got   to  give  Stacy   the  benefit   of   the   doubt   that ,    hey , 
he  did   not    intentionally  put   a   claim  out  there.  He 
knows  the   city  has  got   engineers.      The   city   is  not 
stupid.      If  you  put   something   out   there   false,    they  can 
look  and   find   it   and   it  don't   have   to  get   tangled  up 
over   into   the  city   attorney's   office.      I   think  that's 
the   last  place   it   should  go  and   if  you   carry  something 
out   so   long  that   somebody  has  got   to   file   suit  to 
protect   their   interest,    you  didn't   leave   them  no 
choice . 

So,    I   really  think  that   Stacy   should   be  given 
the  benefit   of   the  doubt.      Not   because   I   have  contracts 
with  him,    because   the  same   thing   can  happen  to  me.  It 
can   happen  to  other  contractors  out   there.      We  just 
might  decide  to  go  up  on  what  we   charge  to  do  business, 
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because    this    kinc3    of    thing    is  possible. 

I    think    the    hearing    can    be    of    benefit  to 
everybody   because    it   has   been   put    out    on   the  front 
burner   that   the   city    is    looking    real    hard   at  anybody 
that  puts   out   a   claim,    and   that   should  be   true.      But  at 
the   same  time   to   say  that   somebody  conspired   --  a 
conspiracy,    you  need  some  proof. 

Thank  you. 

PRESIDENT  YU:      Thank  you. 

MR.    SMITH:      We  would   ask   Donald   Chee   to  come 
forwardatthistime. 

DONALD  CHEE, 

called   as   a  witness,    having  been   first   duly  sworn, 
testified  as  follows: 

MR.    CHEE:      My   name    is   Don   Chee    and   I    am  a 
senior  project  manager  with  the  utilities  engineering 
bureau,    and   I   would   like  to  start   out  by   saying  that  I 
am  here  on  my   own  time   this  afternoon. 

I   would   like  to  start  by   saying  that   I  have 
never  been   involved  with  the   Castro  Street  project, 
which   is  the   reason   for  this   administrative  meeting. 
My  comments   are  based  on  ray  direct   involvement  with 
Stacy   &   Witbeck  on  the  Upper  Market   Street  project. 
This   is   the  project   for  which   palm  trees  were  planted 
last   year   and   received   favorable   comments .      I n  my 
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opinion,     Stacy    &    Witbeck    contributed    enoirinous  1  y    to  the 
success    of    this    project    which    benefited    the    city,  for 
which   Stacy   &   Witbeck   has    not    received   proper  credit. 

Stacy   &   Witbeck's   effort   can  be  best 
summarized   by   three  C's.      Collaboration,  cooperation, 
and  consideration. 

Let  me  elaborate.      Collaboration.      Early  in 
the   contract,    Stacy   &   Witbeck   and   the   city  decided  to 
develop   a   non-adversarial   working   relationship.  The 
parties   wanted   to  move   away   from   the  traditional 
notions   of   the  city  placing  all   risks   and   liability  on 
the   contractor  and  the   contractors  dealing  with  the 
city   in  a   distrustful   manner.      To  achieve   this  goal, 
Stacy   &   Witbeck  and  the   city   agreed  to   a  partnering 
workshop  where  all   of   the   stake  holders    in   the  project 
discussed   concerns  that  may  affect  the   success   of  the 
project  and   formulated  a  plan   that  addressed  these 
concerns. 

I   might   add   that   the  partnering   in   no  way 
changed  the  terms   or  the  conditions   of   the  contract. 
All   parties  were   seeking  win-win   solutions   rather  than 
solutions   to   favor  one   side.      What   impressed  me  was 
Stacy   &   Witbeck 's   commitment   to  have   the  partnering 
concept  work   successfully.      They   essentially   closed  the 
job   site   for  two  days  so  that  their  key  personnel  could 


ADAMS    CONVENTION    REPORTING    (4  15)    472-03  50 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
2  1 
22 
2  3 
24 
25 


participate    in    the  workshop. 

The    workshop    produced    several  beneficial 
outcomes    for   all    individuals    involved    in   the  project. 
Mutual    respect,    improved   communications ,  enhanced 
morale,    and  a   genuine   feeling   of   esprit  de   corps  among 
the  members   of   the  project  teams. 

The  workshop  also   resulted   in   the  company 
agreeing  to  accelerate   construction  without  additional 
cost  to  the  city.      Construction  was  substantially 
completed   approximately   three  months   ahead   of  schedule. 
The   partnering  concept   subsequent ly  became   the  model 
for   large   contracts  with  the   PUC   and   other  city 
departments,    thanks   largely  to  the  collaboration  of 
Stacy   &   Witbeck . 

On   the   second  point,    coo pe ration,    the  Upper 
Market   Street   project   included  the  Castro  Street  area 
which  provided  several   challenges.      There  were 
unanticipated   interrupt  ions  that  necessitated 
scheduling   revisions   that  were  worked  around   by  the 
contractor.      Several    impromptu  parades  were  held  in 
this   area   that   required   the  contractor   to  make  work 
sites   safe   for  the  marchers   on  very   short   notice.  Even 
though  the   events  disrupted  the  work,    Stacy   &  Witbeck 
com plied  without   compla  int . 

The   1992   Halloween  celebration   in  the  Castro 
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street    area    was    another    challenge.       The    ev  ents  sponsor 
had    obtained    permission    to    close    the    Upper  Market 
Street   area   where   construction   was    in   progress.  The 
permit   included  an  entertainment   stage  where  the 
contractor   had   scheduled   track  construction.  Needless 
to   say,    the  sponsor   and   the  city  were  concerned  about 
the  safety  of  the  participants. 

Stacy   &   Witbeck  worked  diligently  and 
completed   construction   along  Market   Street   ahead  of 
schedule  so   that   there  were   no  construction  hazards 
endangering  the  pub lie   safety.      Furthermore,  the 
company   delayed  working    in   the   intersection  until  after 
the   celebration  and   there  was   no   request   for  additional 
compensation   from  the  city. 

Success   of   the   1992   Halloween   celebration  was 
due,    in  part,    to  Stacy   &  Witbeck's  cooperation. 

And  the  third  point,    consideration.  The 
company  demonstrated  great   cons ide ration,  sensitivity 
to  concerns   of   the  business   commuters   affected  by  the 
project.      Unlike   areas   of   Market  Street  where  large, 
nationally   known  businesses  are  or   franchises  are 
situated,    the   shops   along  upper  Market   Street,  while 
smaller,    owner   operated   enterprises   that   depend   on  foot 
traffic   --   their  economic  well-being  could  be  greatly 
impacted  by  construction. 
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MS.      BOLDRIDGE:        One    moment,     please,     while  I 
change    the  tape. 

MR.    CHEE :       Again,    thanks    largely    to    Stacy  & 
Witbeck's    consideration,    there   were   amazingly  few 
complaints    from  the  merchants. 

I   wish   I   could   share  with  you  the   sense  of 
accomplishment  when   Stacy   &   Witbeck  completed   the  major 
track  work   and  magically   transformed  Market   Street  one 
day   before   Thanksgiving    1992.      The  merchants    in  the 
area   were   elated   and   amazed  that   this   phase  of   the  work 
was  completed  in  five  short  months. 

Finally,    there  was  one  contract  modification 
of   significance  whereby   the  city  was   required  to 
construct   wheelchair   ramps   to  comply  with  ADA 
requirements.      Since   Stacy   &   Witbeck   intended  to 
complete  the   project   earlier  than   planned,    I  suggested 
that   the   company   should   try  to   subcontract   out  as  much 
of   the  proposed  work   to  minority   firms   as  possible. 

The   contract  modification  authorized  $456,000 
of  work.      Of   this   amount,    the   company  agreed  to 
subcontract   out    73    percent   or   about    $338,000    to  a 
rainbow  coalition   of  subcontractors. 

In  conclusion,    I   would   like   to  take  this 
opportunity   to   acknowledge   publicly   the  contributions 
of   Stacy   &   Witbeck  to  the   success   of   the  Upper  Market 
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street    p  r  o    e  c  t  . 

This    concludes    my  statement. 
PRESIDENT  YU:      Thank  you. 

Mr.    Smith,    I'm  going   to   cut   off   any  further 
testimony  on   the  grounds   that   it    is   cumulative.      If  you 
have   any  witnesses  who  wish  to  testify   to   any  factual 
issue  directly  to   the   false  claim   issue,    you  may  do  so. 
But   any   other  testimony,    I'm  going  to  have   to  cut  it 
off   on   that  grounds. 

MR.    SMITH:      I    just  have   a   couple   of  other 
witnesses.      Would   they   be   permitted  to   speak  during  the 
pub 1 ic   comment  portion   of   this  meeting? 

PRESIDENT  YU:      All  right. 

I  would  also   like   to  state,    be  fore  we  go  any 
further ,    that  when  we   reconvene  on  June   6th,    I  would 
like   counsel    for  both  sides  to  address   one   issue  only, 
which   is   the   only   thing   I   can   see   remaining.      And  I 
would   like   you  to  postpone  your  summations   to  that 
issue   and   that   is  whether   or   not   and  what    facts   do  we 
have   and  what   argument  do  you   have  on  the   issue  of 
intentional   submission   of   a   false   claim.      That   is  the 
only   issue   remaining   as   far  as   I   can   see,    unless  the 
commissioners   have  other  opinions.      No  other  opinion. 

I   think  we   are  well   noted  now,    given  the 
testimony ,    as   to  the   character  of   Stacy   &   Wit beck,  as 
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to     the     chairacteir     of     the     company     and     their  particlprnti'iii 
and    employment    of    different    and    varied    minority  groups 
in   this    town,    and    it    is   well  noted. 

I    think   that   we   as   a   comniission   have   a  very 
clear   picture   of   every   other    aspect   of    this   case  except 
for   that   one   specific  issue. 

With   that   said,    are   there   any   other  concluding 
remarks  on  the   factual  presentation  by  either  counsel? 

MR.    SPELLBERG:      Members   of   the   commission,  I 
do   have   some   concluding   remarks  prepared  mbut  they 
would  go   to  the   issue   I   believe  you  have   asked  us  to 
save   until   Monday,    which   is   a   summat ion   of   the  evidence 
and   how   that  would  address   the   issue   before  you, 
whether   there  was   a   knowingly   submitted   false  claim. 
And   I  would  ask  guidance   from  you.      Would  you   like  my 
closing  comments   now  or   to  defer   that   until  Monday? 

PRESIDENT   yU:       I    think    it   would   be   better  to 
defer  that  to  Monday,    since  at  that  time  we  can  be 
reminded  of  what   evidence  was   presented   so  you  wouldn't 
have  to   repeat  yourself.      At   that   time,    I   think  we  will 
be   instructed   as   to   the   standard         the   legal  standard 
which  we   j  udge   that  evidence. 

At  that  time,    we  will  also  take  into 
consideration   the   evidence   that   was   presented   today  on 
the  mitigation  matters   and   the  character   issue  as  to 
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credibility    and    then    we    will    taelitoerate    at    that  time. 

So    I    would    appreciate    it    if    you    would  postpone 
or    continue    your    remarks,    all  right? 

MR.    SPELLBERG:      Thank   you,    yes.      I'm  concluded 

then  . 

PRESIDENT  YU:      All   right.      Thank  you. 
Mr.  Smith. 

MR.    SMITH:      I  don't  have  any  further 
concluding  remarks.      If  you  want  to  move  to  the  public 
comment  portion,    I   could  present  my   last  three 
witnesses . 

PRESIDENT   YU:  Absolutely. 

With   that  evidence   --  well,    testimony   is  now 
closed   and  we  will   now  open  the  hearing   for  public 
comment . 

Do  we  have   any   public  speakers? 

MS .    BOLDRIDGE :      Madam   President,    I    have  a 
speaker's   card   from   Dorothy  Erickson. 

PRESIDENT  YU :      Ms .    Erickson .      Publ ic  comment 
is   not   necessarily  taken  under  oath,    so  we  will  pass 
that . 

MS.    ERICKSON:      I'll   go  under  oath.      I  don't 

care  . 

My  name   is   Dorothy   Erickson.      I'm  Executive 
Vice   President  of  Nationwide   Construction  Company ,  Inc. 
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f3T 

Z  n     1980,      I     foirmed     a     construction  consulting 
firm    known    as    D    Enterprises.       The    firm  assisted 
construction    companies    and    those    in    related  industries. 
In    1982,    Stacy   &   Witbeck,    Inc.    was    formed   and  became 
one   of  my   clients.      In   1984,    Nationwide  Construction 
Company   was   formed  and   I   assisted   in   the   formation  of 
this  woman   owned  company   and   subsequently  became  an 
employee  with   Stacy   &   Witbeck,    Inc.    as   one   of  our 
c 1 lent s . 

It  was   through   their   assistance  that 
Nationwide   has  had   the   opportunity   to  become  an 
established,    respected   construct  ion   company  with ,    A , 
general    engineering,    B,    building,    C-50,    rebar  placing, 
C-8,    concrete   and  Hazmat  licenses. 

We  would   not  be  where  we   are  today  without  the 
capable   assistance  given  us   by   Dave  Stacy   and  his 
employees.      Nina   Tate,    President   of   NCCI ,    myself,  and 
our  management  personnel    in  San   Francisco   and  corporate 
office    in   Southern  California,    are  very  proud   of  our 
association  with   Stacy   &  Witbeck,    Inc.    and   can  never 
thank  them  enough   for  all   of   the  help  that   they  have 
given  us   over   the  years. 

It  would  be   a   travesty  to   see   them   leave  San 
Francisco . 

PRESIDENT  YU:      Thank  you. 
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Call     ttie    next    speaker",  please. 

MS.     BOLDRIDGE:        Madam    President,     I    have  no 

further   speakers'    cards,    other   than   those   people  who 
have    already   spoken,    as   called   by   Mr.  Smith. 

PRESIDENT   YU:       Is    there   any   other  speaker? 
MR.    SMITH:      Yes,    I   have   two  more.  Brian 
Rodriguez  first. 

MR.    RODRIGUEZ:      Good   afternoon.      I   am  Brian 
Rodriguez.      I   am   the   president   of   R   &  W  Concrete 
Cont  ractors . 

We  are   a    local   minority   contractor  here   in  the 
city.      We   have  been  doing  business    in  San   Francisco  for 
close  to   20   years   and  have   been  doing  business  with 
Stacy   &   Witbeck   for  probably  more   than   ten   years.  We 
have   done   a   number  of   projects  with  them,    including  the 
cable   car   renovation,    various   phases   of  Market  Street, 
as  well   as  many  other  projects. 

I    am   here,    really,    to   address    two    issues.  The 
first   is   the   impact  disbarment  of   Stacy   &   Witbeck  would 
have   on  my  company   and   I   believe  many  other  companies. 
It   would   be   quite    substantial.      A    large   percentage  of 
my  company 's   revenue   over   the   last   ten   years  has  been 
due   to  projects  we  have  done  with  Stacy   &   Witbeck.  I 
think   it   is   fair  to  say   that   a   lot  of  other 
subcontractors  would   be   in   the  same   boat.  Therefore, 
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1.  3  3 

by    cSisbatrjring    Stacy    &    Wltbeck,     I    think    you    would  be 
putting    a    lot    of    small,     local    minority    contractors  and 
subcontractors    out    of  business. 

The    second    issue    I    would    like   to   comment   on  is 
the    character   of   Mr.    Stacy   and   Mr.    Wltbeck   and   Stacy  & 
Witbeck,    the   company   as   a   whole.      I   can   sincerely  say 
that   in  my   eight   years    in   dealing  with  Stacy   &  Witbeck, 
I   have   never   dealt  with   a   more   fair   or  honest  company. 
I    can  also,    without   question,    vouch   for  Mr.    Stacy's  and 
Mr.    Witbeck's   character   and  honesty.      In   the  eight 
years  that   I   have  dealt  with   them,    I   have   never  been 
treated  with   any   type  of  dishonesty  or 
misrepresentation.      I   think   it   is   obvious   from  the 
other  speakers  here   that  they   feel   the   same  way. 
Thank  you,   very  much. 
PRESIDENT  YU:      Thank  you. 

MR.    SMITH:      Finally,    Mr.    Phil   Green,  please. 

MR.    GREEN:      My  name   is   Philip  Green.      I   am  an 
operating   engineer.      I   have  been  employed  with  the 
company   for  going   on   ten  years   now.      And  as  was  afore 
stated,    that   the   real    issue  here    is   fraud,    I   think  it 
is   kind  of   --   it   is   really   infeasible   for  us   to  say 
that  Mr.    Stacy   and  Mr.    Witbeck  committed  any  fraud. 
I've   known   them,    like   I   said,    for   ten   years  now. 

With  me,    at   least,    they've   dealt   above  board 
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anca     have     opeiratecJ     In     the     highest     ciegiree     of     into     tit- y. 

They    have    given    me    an    opportunity    to    raise    my  family 
and    purchase    a    home    and    take    care    of    them    and   put  food 
on   the    table . 

When   they  gave  me   the   information  yesterday 
about  the   disbarment   or   the  possibility   of  disbarment, 
I   was   kind   of   distressed   and   I   started   to  think  about 
what   it   would   actually   mean  to  me   and  my   family  and, 
literally,    it  would  actually  take   food  off  my  kids' 
table   and   --   find   a   place   to   live,    clothes   on   the  back 
and  vehicles   to  drive  would  be  gone,    because   they're  my 
main   source   of   income   and  my   family's  main   source  of 

income . 

So  while   you   are   deliberating   on   the   issue  of 
disbarring   him,    I   would   like   you   to   take   it  into 
consideration.      Anybody   can  make   a  mistake.  Anybody 
can  make  an  error.      I   have  made  them .      Everyone  has 
made   them.      But   to  willfully  make   a   fraudulent   claim,  I 
don't  think   it   is   possible  with  these  two  gentlemen. 

Thank  you. 

PRESIDENT   YU:      Thank  you. 

MR.    SMITH:      That   concludes    our  presentation. 
PRESIDENT   YU:      Thank  you. 
Public  comment   is   now  closed. 

For  the   record,    I   would   like  to  thank  everyone 
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who     has     been     here  tocJay. 


I    would    like    you    to    know    that    the    only    issue    before  us 
is   the    issue    of   whether   or   not   there   was  intentional 
fraud.       It    is    in   these    kinds   of   proceedings   that  the 
city   attorney  will   have   to   prove   by   a   preponderance  of 
the   evidence   that   there  was   such   an  intention. 


6th,    we  will   hear  your  closing  remarks   from  both 
parties   as   to  what   evidence   and  what   ci rcumst ant i a  1 
conclusions   to   support   that   evidence,    that   there  was 
intentional    fraud.      And   based   upon  that  evidence 
presented,    we  will   be   instructed   and  you  both  may  argue 
as   to  what   standard   or   legal   standard  we   are   to  use  and 
then  we  will   adjourn   to  deliberate  and  we  will  decide, 
on  the   6th,    what   the   commi ss ion  will   do  with  this 
issue . 


For  that   reason,    when  we  meet   again   on  June 


Thank  you,    very  much.      This   is   now  adjourned. 


[Whereupon,    the  proceedings   adjourned  at  4:30 


o 


' cl ock  p.m.] 


 oOo  
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STATE    OF    CALIFORNIA  ) 

) 

COUNTY    OF    MARIN  ) 


I,    LORELEI    KRIEGER,    do   hereby   certify   that  the 
foregoing   transcript  was   reported   in   shorthand  at  the 
time   and  place   therein   stated.      I    further   certify  that 
the  foregoing   is  a   full,    true  and  accurate 
transcription  of  the  proceedings  to  the  best  of  my 
abil ity . 

I    further  certify  that   I   am  not   of   counsel  of 
attorney   for  either   or   any   of   the  parties   named   in  said 
action,    nor   in   any  way   interested   in  the  outcome   of  the 
caused   named    in   said  caption. 

IN  WITNESS   WHEREOF,    I   have   hereunto   set  my  hand 
affixed  my   seal   of   office   this    day  of 
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MONDAY,      JUNEG,       1994  10:100'C  LOCK  A.M. 

 oOo  

PRES IDENT   YU:       Meeting    is    called    to  order. 
Today 's   meeting    is   a    continuation   of    our    last  hearing 
on   the    issue   of  disbarring   Stacy   &   Witbeck  from 
contracting  with   the   PUC  and   other  city  agents. 

For   the   record,    all   the   commissioners  are 

present . 

Could  you  call   the  first   item,    No.  3. 

We  will  take  public  comment  after  the 
del iberations . 

SECRETARY   BOLDRIDGE :      Item   3,    To  consider 
administrative   sanctions   against   Stacy   &   Witbeck,  Inc. 
pursuant  to  Section   6.45   of   the  San  Francisco 
Administrative   Code.      This   is   continued    from  the 
meeting   of   May   27th,  1994. 

The   commission  will    review  the   contract  claim 
submitted   by   Stacy   &   Witbeck,    Inc.    in  the   Castro  Street 
Crossover   construction  project.    Contract  No.  MR-1038, 
and   will   decide  whether  to  deem  Stacy   &   Witbeck,  Inc. 
an   irresponsible  contractor. 

PRESIDENT   YU:      Thank  you. 

I   would   like   to  begin   this  part   of  the  hearing 
by   addressing   the   legal    issues.      I   would   like   the  City 
Attorney   and  the   attorney   for  Stacy   &  Witbeck  to 
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fi  resent     theiir     ar-giaments.         We     have     read     or     T.     have  rei^ci 
and    the    coininissioners    have    read    the    letter    by    Stacy  ^ 
witbeck    and    the    response    by    the    City    Attorney.       You  can 
either   address   those    issues   raised    in   the    letters  or 
you   may   rebut   them.      And  then,    after   the  argument  is 
closed,    I   will    rule   on   each   of   those    legal    issues.  And 
then   after  that,    we  will   decide   on  the    issues   of  fact. 
Thank  you. 

Since  we   have   a   letter   from   City  Attorney,  I 
will   hear   testimony    from  Mr.  Smith. 

And  then,   Jeff,    you  could  respond. 

And  then,   Mr.    Smith,    if  you  want  to,    you  may 
rebut .      Thank   you . 

MR.    SMITH:      Thank  you.      I   have   no  prepared 
remarks   on  this.      I   did   not   realize  we   were  addressing 
the   law  here  today. 

PRESIDENT  YU:      I'm  sorry.      I   thought  that  that 
was   one   of   the  things  you   had   asked,    that  we  reserve 
time   to   address  the   legal    issues   at   the   last  meeting  we 
had. 

MR.    SMITH:      My  understanding  kept  changing 
throughout   the  argument.      At   the   end,    you   closed  saying 
that   the  only   thing  we  would   address  would   be   the  facts 
as   they   related   to   intentional    fraud,    which   is  what  I 
came  prepared  to  address.      I   apologize   for  any 
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misuncJeirstianeaing  , 


I      1 i  n  K     the     legal     points     aire  as 


stated     in    our  documents. 


I    would    be    happy    to    speak  off 


the    cuff    on  them. 


PRES IDENT 


YU  : 


That ' s 


f  ine  . 


MR  . 


SMITH 


It  may  be 


a    little   rough,    as  I 


say. 


The 


first 


legal  point 


we  made   is   that  the 


false  claims    issue  has   been  decided  by  the  Superior 
Court   and   is,    in   fact,    privileged   under   Civil  Code 
Section   487.      This  was  what  Judge   Cahill   ruled  in 
Superior  Court.      The   city   took  this   up   on   a   writ,  and 
the   writ  was   not   heard  by   the  Appellate   Court   or  by  the 
Supreme  Court . 


privilege   that   applies   to  various   communications  to 
public   entities  and   litigation  matters.      The  Court 
ruled   that   no   action   could   be   brought    in  connection 
with   the   alleged    false   claims   because   it  was,    in  his 
word,    quote,    absolutely  privileged,    unquote.  And 
certainly   if  you  were   to   --   if   something   is  absolutely 
privileged ,    you  cannot   bring   a   cause   of   action  on  it, 
nor   can   you  discipline   something   that   is  absolutely 
privileged . 

Mr.    Spellberg's    response,    which,  quite 
frankly,    I   haven't   read   in   any  great  depth,    but   it's  my 


Basically,  Civil 


Code   Section    487    is  a 
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LintJeiTBtancSlng     that     his     basicr     iresponse      is     that     you  can 

overrule    Judge    Cahill.       I    believe    that    you  should 
follow   Judge    Cahill.       I    don't    see    —    I    believe  Judge 
Cahill    has    heard   all    the   briefs   on   the    issue,  has 
looked   at   the   law.      Mr.    Spellberg  has   not   cited  any  law 
showing   that  Judge   Cahill's   ruling  was    in   any  way  in 
error.      There   has   been   no   law   cited   to   you   that  his 
ruling    is    in   error,    and  we  have   submitted   the  legal 
memoranda   and  points  and  authorities  citing  the  cases 
that   established   that  Judge   Cahill's   ruling  was,  in 
fact ,    correct . 

Further   legal   point         and  this   is  one  I 
argued   last   time   when   I   was   in   front   of   you,    so   I  won't 
belabor    it   or  go   through   it   in  detail   again.  The 
section   you  are   seeking   to  disbar  Stacy   &  Witbeck 
under,    Section   6.45,    applies   essentially  to  violations 
of   the   Fair   Labor   Standards   and   Practices.      And  I 
showed   you,    and  we  have   attached   to   our   response  the 
legal   history   so  you   can   see  what   is   in  the  article, 
what   is    in   the   rules   and   regulations   in   the  article. 
And   Section   6.45   specifically   talks   about   it's  for 
violations   of   the   article   and   the   rules   and  regulations 
set    forth  therein. 

The   section   that   the   City  Attorney   is  seeking 
to  debar  Stacy   &   Witbeck  under,    Section   6.14,    is   not  in 
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tiiat     article     and     whlcH     I     tirieca     to     show     you     toy  going 

thiTough    ttie    various    documents    last    time.  Therefore, 
you    cannot    disbar    Stacy    &    Witbeck   under    6.45    for  a 
violation    of    6.14.      While    it's    in   the   same  chapter, 
it's   not   in  the   same   article.      And,    in   fact,    if   you  go 
to   the   Section   90   of   the   contract,    you   can   see  where 
Section   6.45   and   the   other   provisions   of  the  article 
are   incorporated   in  the  contract.      And,    again,    it  deals 
with  prevailing  wages. 

Stacy   &   witbeck   is   a   union   contractor.  It 
pays   prevailing  wages   on   all    jobs,    not   just   jobs  that 
it's   required   to   pay   prevailing  wages,    but    it  pays 
prevailing   wages   on   all    jobs.      Section   6.4   therefore  is 
simply   not   applicable,    and  no   action   can  be  brought 
under   6.45    for  alleged  violation  of  6.14. 

PRESIDENT   YU:      Well,    what  does    it   say  in 
Section   45?      It   says,    "Contractor  violation.  Failure 
to   abide  by  the   rules   and   regulations  hereinafter  set 
forth."      I   mean,    that's   a   pretty  broad  interpretation, 
and   I   know   the  courts  have   given  due   deference  to  the 
drafter 's    construction   of    any    type   of   statute,    and  that 
has   been   the   general    ruling   of   most   courts   as   to  how 
construction   is  determined. 

MR.    SMITH:      Well,    if   you   look  at   it,    it  talks 
about  the   article,    No.    1,    and   says   "the   rules  and 
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r-ecjulations."         Ancl     if     you     look,     at     the     very     bacK  of 
where    this    originated,     the    back    of    our    response,  we 
have    included    the    ordinance,    and    it    begins,    and    it  says 
"rules    and    regulations"    in   the   very    first   page   of  that. 
I,    unfortunately,    don't   have   that   here   because   I  wasn't 
planning  on  addressing  this,    but   I  would  advise  you  to 
look  at  that . 

I   now  have   got   a   copy  of   our  response. 
SECRETARY   BOLDRIDGE:      Can   you   speak  more  into 

the  mike? 

MR .    SMITH:      I'm   sorry.      I   now  have   a   copy  of 
the  response.      If  you  look  at  our  Exhibit  F,    and  you  go 
to  the    first   page   of   that   exhibit,    you   can   see   it  talks 
about   regulations    in   regard   to  working   conditions,  and 
under   that,    Section   75,    rules   and   regulations,    and  it 
sets    forth   the  various   rules   and   regulations   as  to  the 
prev ailing  wage   law.      And,    again,    6.14    is   not  within 
any   of   those   rules   and  regulations. 

This  would  be   the   last   exhibit   to  our 
response,    and    it  will   be  the   first  page   of   that  last 
exhibit . 

PRESIDENT   YU:      Well,    what   about   the    last  one, 
which   is   "L,"    additional   penalty,  irresponsible 
contract  disgualification? 

MR.    SMITH:      Exactly.      That's   the  derivation  of 
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Section     6.45.  If     y  o  n     looK     at     Section  ttiat     is  the 

exact    same    language    as    6.45.       That's    where    6.45  came 
from .       That 's    where    it    originated,    and    that's  what 
we're   showing   there.      This    is   where    it   came    f  rem .      1 1 
came   from  this   article   and  Article   2   and  these  rules 
and   regula t ions ,    which   are   set   forth    in   Section  75. 

PRESIDENT  YU:      Well,    my   problem  with   this  is 
not   so  much  a   question   of  wages.      It   talks   about  wages , 
and    it   talks   about   cost,    and    it  talks  about 
irresponsible   bidder.      And   these   are   all   tied  together 
as   the    issue  you   submit.      That   is   the  provision  which 
allows   the   commission   to  debar  an  irresponsible 
contractor . 

The   issue  of  what   constitutes   an  irresponsible 
contractor,    I   think,    is   subject   to  broad 
interpretation,    and   that  has   to  do,    I   don't  think, 
narrowly   just  to  the   issue   of   whether  or  not  the 
company   or  a   contractor   pays   prevailing   wage.      I  think 
that    if   any  court   of   law  you  were   to   ask   if   fraud  would 
not   constitute  a   disbarment,    I   don't   think  you  would 
find   any   real   disagreement   by   any   other  court   on  that 
issue.      I   can't   imagine   anywhere  where   a   contractor  who 
had  committed    fraud   or   intentional   fraud   for  a   court  to 
find  that   we   couldn't  disbar   him  based   upon  this 
p rov  i s ion . 
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MR.      SMITH:         This     pirovision     does     not     apply  to 
that.        There    aire    a    number    of    other    provisions  regarding 
debarment    in    the    Administrative    Code,    and    they  have 
different   provisions.      Some   say    for   one   year.      Some  say 
for   two   years.      There   are   all    sorts    of  different 
provisions.      This    is   a   provision   that   has   to  do  with 
prevailing  wages. 

PRESIDENT  YU:      We  11,    your  argument   is   noted . 

MR.    SMITH:      Thank  you. 

The   other  point   that   I   would  make  would  be 
that   the   section   --   and   I   went   into   this,    so   I   wo n't 
belabor   it   again,    in  my   prior   remarks .      Section  6.14 
itself   does   not   say   anything   about   --  which   is   the  one 
section   that   Stacy   &   Witbeck   has   been   accused  of 
violating,    says,    in   essence   --   I   am  not   sure   I   have  it 
here,    but  what   it   says   essentially   is   that   the  city 
shall   not   pay   for  delay  damages,    except    in  certain 
circumstances,    primarily  where  the  city   causes  the 
delay . 

It   says   nothing  about  contractor  commits  a 
violation  by   submitting   a    false   claim  or  an 
intentionally    false   claim,    or   it   doesn't   even  say 
anything  about  the  contractor   submitting  a   claim.  So 
it's   hard    for  me   to   see   that   there   is  a   violation  of 
that   section.      In   fact,    arguably   I   would  say  that  the 
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paity     violating     that     section    has     fc>een     the     city     in  not 
paying    for    the    delay    damages    that    Stacy    &  Witbeck 
suffered.       But    there    is    nothing    in    there    about    a  claim. 

Now ,    the   City   Attorney   tries   to   get  around 
that    fact    by   saying,    "Well,    the   contract   has  a 
provision   on   notices   of   potential   claim."      And  I 
believe   it's   Section   89,    although  my   recoil ection  may 
be  wrong .      And  he   says,    "Well,    we   can  take  the  contract 
provision   and   apply   that   into   the  Administrative  Code 
in   some   unspecified  way."      Well,    No.    1,    I   don't  think 
you   can   do   that,    and.    No.    2,    the   problem  with  that 
argument   is,    the   section   in  the   contract   he   cites  has 
nothing   to  do  with  the   specific  provision   of   the  San 
Francisco   code  that   he   cites  to. 

Specifically,    the   code  has   to   do  with  delays 
and   delays   only,    6.14.      If   you   look  at   the   section  in 
the    contract   that   he    talks   about,    Section    89,  I 
believe,    that  has   to  do  with   notice   of   potential  claim, 
and    it   specifically   says   it  does   not   cover  delays.  So 
the   two  have   nothing   to  do  with  each   other.      No  notice 
of   potential   claim  needs  to  be   filed   under  the  contract 
for   a   delay,    and,    again,    that's   set   forth    in  our 
papers.      And    I   don't   believe    it's   addressed    in  the 
response   of  Mr.  Spellberg. 

One  of   the   other   legal    issues  we   raised  is 
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i_l\'j.J      f_o<Lle     Section     1(570.         And      1670  give     me     a  moment. 

Maybe    I     can    find    that    section.        Here    we    go.        Civil  Code 
Section    1670    provides,    quote,    any    dispute    arising  from 
a    construction   contract   with   a   public   agency  which 
contract  contains   a   provision   that   one   party   to  the 
contract   or  one  party's   agent   or  employee   shall  decide 
any   disputes   arising   under   that  contract   shall  be 
resolved  by   submitting  the  dispute   to  independent 
arbitration,    if  mutually  agreeable,    otherwise  by 
litigation    in   a   court   of   competent  jurisdiction. 

PRES IDENT  yU:      We 're   not   arguing   about  the 
contract    itself,    and   I   think   if  there  was   a  dispute 
about   the   contract   itself,    I   think  you're  absolutely 
correct.      I   think  this    issue    is   separate   from  that. 
This    issue   is  wh ether  or   not   the   billings  submitted 
based   upon   that   contract   is   false.      There   is   no  issue 
here   as   to  whether  or  not   the  provisions   of  the 
contract   --  we  have   an   issue   about  the   actual  contract 
itself.      At   this   time,    I   think  there   is   an  admission 
both   by   Stacy   &   Witbeck,    and  we  have   agreed  that  the 
billings   submitted,    under  which  we're  now  arguing 
about,    are   not   correct   billings.      So  there   is   not  a 
dispute   about   the   specific  contract  itself. 

MR.    SMITH:      I   believe  there    is    in   that  the  way 
the   City  Attorney   has   framed   the   charge,    what  he  said. 
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ijs     Z      stated     earlier",      is     that     what     we     have     done  is 

impliedly    breached    ttie    contiract,     and    that    should  be 
implied    into    Section    6.14,    and   we    therefore  have 
breached    6.45.      He   has   had   to   go   back   to   the  contract 
and   claim   a  breach   of   the   contract   in  order  to  imply 
that    into   Section   6.14,    and   he   specifically   said  we 
breached  Section   89   of   the   contract.      That's  the 
charge . 

PRESIDENT  YU:      No.      My  understanding  -- 
although  the   City   Attorney  may   advise   us   on   this,  my 
understanding  has   nothing   to  do  with   the  contract-  My 
understanding,    in   terms   of   this  hearing,    is  whether  or 
not   Stacy   &   Witbeck   intentionally   submitted   a  false 
claim.      That    is  the   only   issue  here.      Stacy   &  Witbeck 
himself   --  Mr.    Stacy   has   himself   admitted   that  the 
amounts    in   question   are   erroneous.      So  we   are  not 
arguing   about   provision   of   the  contract.      We  are 
arguing   about   that  erroneous   amount   submitted  and 
whether   or   not  there  was   intentional    fraud.      That  is 
the    only    issue   here.      So   that   doesn't    relate   to  the 
contract.      It   relates   to  the  Administrative  Code . 

MR.    SMITH:      He   has   claimed  that   that   is  a 
violation   of   the  contract. 

PRESIDENT   YU:      Well,    I  don't. 

MR.    SMITH:      I   agree   that   there   is   no  factual 
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ciispute     CIS     to     the     fact     there     was     a  n     error.  Mow, 

whetheiT    that    constituted    a    violation    of    the  contract, 
as    claimed    by    the    City    Attorney,     is,     in    fact,  a 
contractual    issue,    which    should   be   decided   under  1607. 

PRESIDENT   YU:      Mr.    Smith,    we   are    not   here  to 
argue   about   the  contract   issue,    and    I   do   not  believe 
that   that   provision   of   the   contract    is   applicable  here. 
We   are   on   a   separate    issue  which   has   nothing   to  do  with 
the  contract.      It  has  to  do  with  whether  or  not  the 
submission   of   that   claim,    whether   or   not   it  is 
intentional,    whether   or   not   it  violates  the 
Administrative   Code.      That   is   the   only   thing  here. 

MR.  SMITH:  I  will  proceed  on,  but,  as  I  say, 
our  position  on  that  is  in  writing.  I  would  note  that 
Mr.  Spellberg's  response,  just  briefly,  is  that  while 
the  PUC  was  not  the  contracting  party,  in  fact,  if  you 
look  at  the  contract,  the  first  line  on  the  top  of  the 
contract  says  San  Francisco  Public  Utilities 
Commission.      It  was   the  contractor. 

PRESIDENT   YU:      We   are   the   contractor.      That  is 
not   an   issue   on  that. 

MR.    SMITH:      Thank  you. 

One   of   the   other   legal    issues  we   raised   is  a 
jurisdictional    issue.      Basically,    what  we  did  and  I 

am   not  going   to  to  go   into   these   cases    in   detail,  but 
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toasicraily,      we     cited     a     Califoirnia     Supreme     Court    case  and 
some    Other    cases,     one    involving    the    City    and    County  of 
San    Francisco,    where    the    courts    ruled    that  the 
contractor's    license    law    in   California    fully  occupies 
and   preempts   the   field   of   disciplining   and  qualifying 
contractors . 

PRE S I DENT  YU:      Mr.    Smith,    before   you  go   on,  I 
am  very   familiar  with   this   section.      It  was  draft ed  by 
our   attorneys    in   the   Deputy  Attorney   General's  Office. 
And   that   section   has   to   do  with   licensing.      It  has 
nothing   to  do   with  the   actual    administration  on 
questions   of   penalty   as   to   how  contractors   pursue  or 
not   pursue   or    implement   contracts.      In    fact,  the 
attorney  who   represents   the   state   as   to  this  particular 
section,    I   had   a   conversation  with  him,    and  my 
understanding    is,    that    is   not  true. 

What  this   section   says   is  that   City   and  County 
of   San   Francisco  cannot   bar  a   contractor   from  doing 
business  by   forcing  him  to   be   licensed   in  San 
Francisco,    that  the   only   licensing  authority   is  the 
State   of  California. 

MR.    SMITH:      I   am   not   necessarily   speaking  I 
think  what   you   are  talking   about   is   Business  and 
Professions   Code   460.      That's   one   of    our   bases.  We 
also  have   cited  a   number  of   Supreme  Court   cases  that 
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weire     eieciciecJ     toefoire     that     even     went     into     effect,  and 

what    those    Supireme    Court    cases    say    is    that    the  license 
law    preempts    the    field.       And    that's    in    terms  of 
discipline,    as   well    as   the   original  qualification. 

I   would   also   note   that  we  have   raised  some  due 
process   concerns   here.      Just   to   say    it  as 

st ra igh t- f orwardly   as  possible,    one  problem  we   have  is, 
we   are   in   active   litigation   over   these  very  matters  in 
a  pending   lawsuit.      While  we  don't  mean  to   impune  your 
integrity   or  honesty   or   ability  or  desire   to   try  to 
decide  this   in  a   fair  and  equitable  manner,    it  does  put 
you   in  somewhat  of  a  conflict  and  an  uncomfortable 
situation  to   be  deciding   a   case   that   you   actually  have 
a   stake   in.      And   I   think    it   does   violate  due  process. 

We  have   also   raised   a   number  of   due  process 
concerns.      I   am  not  going  to  go   into  those   in   any  great 
deta  i 1 . 

PRES I  DENT  YU:      There   is   a   case   cited  here  by 
the   City  Attorney  called  City   of   Inglewood  versus 

Superior  Court. 

MR.    SMITH:      Yes.       I    would   be   happy   to  address 
that.      That's   a   case   that    is   not   at    issue  here.  In 
that   case,    what  happened    is,    on  a   specific  construction 
bid,    one  project,    the  city   --   not  the  city,    but  they 
talk  about   the   fact   that   the   public  entity  could  decide 
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wliethiejT     St     oontiraotoir    was     qualified     to    do    the    w  o  ir  K  on 
that    project,     in    other    words,     had    the  requisite 
abilities,    had    done    other    projects    like    that,    had  the 
financial    capability,    et  cetera. 

In   that   case,    there  was   no   active  litigation 
going   on   between   the   owner   and  the  public   entity.  In 
that   case,    there  was   no  debarment  proceeding.      This  is 
a   much   more   severe  action    in   deciding   somebody  doesn't 
have   the   requisite   skills   to   do   one   particular  project. 
What  you're  talking  about   is  putting  Stacy  &  witbeck 
out   of   business,    essentially.      You  are   talking  about 
debarring   them   for   five   years,    and  what   he  does,  the 
vast  majority   of   his   work   is   for   the   city.      So   it's  a 
far  different   matter  than   the   one  presented  here. 

I   am   sure  we  have   some   legal   arguments.      As  I 
said,    I   didn't   come   here   really  prepared   to  address 
them,      I   think  that   they   are   set   forth   in   our  papers, 
and  we   have   raised   them  there,    and  that  would  be  the 
conclusion  of   my   remarks,    unless   you  have   any  questions 
on   spec  i  f  i  cs . 

PRESIDENT   yu:      Do   you   want    to    reserve  some 
rebuttal  time? 

MR.    SMITH:      Yes,    I   would,  please. 
PRESIDENT  YU:      All   right.      Thank  you. 
Mr.  Spellberg. 
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MR.      S fE L L B E RG :         Memtoers     of     the  commission, 

good  morning. 

PRESIDENT    YU:       Good  morning. 

MR.    SPELLBERG:       I    would    just    address    the  legal 
issues   at   this   point.      I   do  have   closing   remarks  also 
for   the   evidence,    but   briefly   responding  to  Mr.  Smith's 
points,    the   first   point   he  made  was   that  Stacy's 
position  at  the  Superior  Court  ruling  precludes  action 
by  the   PUC  here.      It    is   not   our  position   that  we  are 
asking   you   to   overrule  Judge   Cahill's   ruling.      The  PUC 
has    independent   authority   to   proceed.      Judge  Cahill's 
ruling   has   no  preclusive   effect.      It's   not   a  final 
decision.      Judge   Cahill's   ruling   did   not   address  the 
merits   of   the   claim.      The   commission's   analysis  here  is 
the  very   first   analysis   of   the  merits   of   the  false 
claim   issue . 

Finally,    there   is   new  and   additional  evidence 
that   has   been  presented   to   you  that  was   not  before 
Judge   Cahill.      Judge   Cahill   may  well   reconsider  his 
earlier  decision  based   on   this   evidence.      But  you  have 
new  evidence.      There   is   no  preclusive   effect,    and  Judge 
Cahill's  decision   didn't  go  to  the  merits. 

If   there  had  been   a   decision  on   the  merits  on 
the   false   claims   issue   and   a    finding   that   Stacy  had  not 
knowingly   submitted   a   false  claim,    it  had  gone  to 
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jtjcicjme-nt,      we     had     appealed     and     we     lost,      we     would  agree 

then    you    would    not    have    authority    to    move  forwarcl. 
There    would    be    a    preclusive    effect.       None    of  that 
happened.      Judge   Cahill's    ruling   does   not   prevent  you 
from   acting  here. 

The   second   point   that  Mr.    Smith   raised  -- 

COMMISSIONER  JEFFERSON:      Before   you  go  on, 
with   respect   to  Judge   Cahill's   ruling,    you   are  saying 
in   effect,    that  he   ruled  on   a   procedural  issue? 

MR.    SMITH:      Absolutely.  Yes. 

MR .    JEFFERSON :      Would  you  explain   for  the 
benefit   of   the  cominission  what  that   procedural  defect 
was  , 

MR.    SPELLBERG:      Sure.      Under  Civil  Code 
Section   47,    any  statement  made   in   litigation   is  a 
privileged   statement.      And   the   legislative  theory 
behind   that   is,    they  want   people   to  be   honest  and 
forthcoming  without   fear  of   later   litigation,  being 
sued   for   libel   or   slander  or   something .      So  there   is  a 
blanket   rule   that   protects   any   statement  made  in 
litigation,    no  matter  how  untrue. 

Judge  Cahill's   conclusion  was   that  that 
privilege   applies   here,    and  that   even   if  Stacy's 
complaint   is    false  as  can   be,    it   is   still  privileged 
under  that   litigation  privilege  because  Judge  Cahill 
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1.  8 

c- o  n  c  J.  ueS  e  d     it     was     made     in     anticipation     of     litigation  and 
therefore    falls    within    the    privilege.       So    there    was  no 
look    at    the   merits.       It    was    just    a    conclusion    by  him 
that   this    statement   was   made    in   anticipation  of 
litigation.      Therefore,    the   privilege  applies. 

As   I   mentioned   earlier,    there    is   new  evidence 
that   Dave   Stacy  presented,    and    in   the  declaration  of 
Mr.    Rickles  that  may  well   cause  a  reversal   of  Judge 
Cahill's  decision   on   that   because  Mr.    Stacy  testified, 
"We   submitted   his   claim   because   there  was   a  problem 
with   change   orders   from   the   city,    and  we  were  told 
early  on  to  submit  a  claim,"   a  little  different 
testimony   than  they   gave    in   the  matter   before  Judge 
Cahill.      So  there    is   different   evidence   as  well. 

COMMISSIONER   JEFFERSON:       Thank  you. 
MR  -    SPELLBERG :      On   the   second  point   raised  by 
Mr.    Smith,    that's   whether   Section   6.45   does   apply  here, 
the   critical    rule   in   legislative   construction   is,  you 
have   to  give   common  meaning   to  the   language   of  the 
statute.      You   can't   fish  around   about  what  the 
legislature  wanted.      The  very    first   rule   is,    you  look 
at  the   statute,    and   you   apply    it   as    it   says   it  is 
supposed  to  be   applied.      And   here   it   says,    if  you 
violate   any  of   the   rules   and   regulations   herein,  the 
commission   is   entitled   to   impose   the   penalty   of  finding 


ADAMS    CONVENTION    REPORTING       (415)  472-0350 


1 
2 

3 
4 
5 
6 
7 
8 
9 
10 
1 1 
12 
13 
14 
15 
16 
17 
18 
19 
20 
2  1 
22 
2  3 
24 
25 


tJie     c-ontiractorr     an     iriresponsitjle     conttrric^trox  . 

COMMISSIONER    JEFFERSON :        Now,     what  does 
"herein"  mean? 

MR.    SPELLBERG:       It   means    Chapter    6  because 
there    is   no   limiting    language    in   Section    6.45.      If  it 
said,    "The   rules   and   regulations   of   Section   6.32  to 
6.54,"    then    it   would    be    limit ed.      Mr.    Smith   would  be 
right   in  that  situation. 

PRESIDENT  YU:      So   the   critical  interpretation 
is   that    "herein,"   what  does   that   constitute,    either  the 
entire   article   or   only   as   to   Section   6.45?      That    is  the 
disagreement   between  both   you   and  Mr.    Smith,    is  that 
correct? 

MR.    SPELLBERG:      One    of   them,    yes.      One  of 
them.      That's  correct. 

PRESIDENT  YU:      One  of  them. 

MR.    SPELLBERG:      In   support    for   that,  it's 
found   in  Section   6.52,    which  was   added   the  very  same 
time   as   6.45,    and   that   says  there   are  penalties   if  you 
violate   these   specific   sections.      And  so  what  that 
shows  you   is   a   legislative    intent   that  when  they  intend 
to   limit  the  penalties   that   are  going  to  be  imposed, 
they  put   it   in  the   language.      That's   a   cardinal  rule, 
as   I    said,    of   legislative   construction.      They   look  at 
the   plain   language  of   the   statute,    and  what  does  it 
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say?  6.45  says,  "rules  and  regulations  herein."  &.52 
says    "for    violation    of    Sections    6.48    to    G.51,"    a  clear 

difference,  a  clear  intent  by  the  Legislature  that  6.45 
is   much  broader. 

Mr.    Smith  makes   a    lot   of   the   fact   that    it  says 
"article"    in   6.45,    but   there   are   no   articles    in  Chapter 
6.      If   there   was   a   separate   section   that  said 
"article,"    if   you   had,    say,    five   different  articles, 
and  Section  6.45   says,    "for  any  violation  of  this 
article,"    his   argument  would   be  correct  because  there 
is  an  article . 

PRE S I DENT  YU:      Jeff,    I   want   to   ask  you  one 
other   question   referable  to   Item   L.      It   says  "for 
disbarment   for   five  years."      It   doesn't  specifically 
preclude  the   commission,    if  we   choose,    to  disbar  for 
less   than   five  years,    does  it? 

MR .    SPELLBERG :      I    don't   think   so,  no. 

PRESIDENT  YU:      So   if  we  choose   to  disbar,  it 
means  up  to   five  years? 

MR.    SPELLBERG:      That's  my  opinion,  yes. 

PRESIDENT  YU:      So  we   have  the   discretion   to  do 
one,    two,    three,  whatever. 

MR.    SPELLBERG:  Right. 

MR .    KRUEGER :      Madam   President,    on   that  legal 

issue 
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PRESIDENT     YLI:  Excuse  me? 

MR.  KRUEGER:  I  think  on  that  legal  issue,  I 
should  interrupt  Mr.  Spellberg  to  give  you  our  advice 
on  that  anyway. 

PRESIDENT   YU :      All    right.      You   may   give  us 
your   advice . 

MR.    KRUEGER:      We   have  taken   a   look  at  that 
issue^    and  there   is   no  case   law  really   on   this  issue, 
and   the  Administrative   Code  does   say   five  years.  It 
doesn't   say  up  to   five   years.      We   think  the  better 
con elusion    is   that   since   it  says   five  years,    it's  five 
years  or  nothing  -      That's   a   rather  harsh 
interpretation. 

PRES I  DENT  YU:      But  there   is   no  limit? 

MR .    KRUEGER :      In   analogizing  to   some  federal 
cases,    it   seems  to  be   that   since   it   says   five  years, 
it's   five   years . 

PRES I DENT  YU:      But  there    is   no  limiting 
instruction,    is  there? 

MR.    KRUEGER:      There    is   nothing    in    6.45  that 
would  seem  to  give  you  discretion  to  penalize  a 
contractor   for   less   than   five  years. 

COMMISSIONER  JEFFERSON:      Hasn't   this   come  up 
prior  to  now,    and   as   I   understand   it,    Public  Works  has 
disbarred   contractors   for   less   than   five  years,    haven 't 
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PRES IDENT  YU:  Based  on  this  particular 
section,    too,    from  my  understanding. 

MR.    KRUEGER:      I   don't   know   that,    but   I  know 
under   6.25,    I   believe   it   says   up   to   one   year.      But  6.45 
is  written   in  mandatory   language,    and  does   not   seem  to 
give   you   any   discretion   to  penalize    for   less   than  five 
years.      It's   a   rather  harsh  opinion,    and  we  don't  have 
a    lot   of   cases   to   cite,    and  as  the   saying   goes,    you  are 
always   free   to  disregard  our  advice.      Our  advice   is,  it 
seems   to  allow   for  a   five-year  period  only. 

MR.  SPELLBERG:  Actually,  in  my  closing 
comments,  I  will  address  that  issue.  I  had  some 
thoughts   on   that,    and   I   will   present   that   to  you  later. 

Just   finishing  up   the  point   here,  the 
legislative   intent   is  that   6.45   applies  here   by  its 
plain   language.      Even   if  didn't,    Section   6.53  would 
apply.      If   there   is   a   conflict,    the   federal   regulat ions 
would   control.      There   is  clear  authority   in  the  federal 
regulations.      The  re    is   a   whole   standard    set    forth  about 
debarring   a  contractor   for  dishonest   acts.      So  the 
comm ission   does  have   jurisdiction   here   under   6.45  in 
the  Administrative  Code. 

The   next  points  made   by  Mr.    Smith  was  that 
Section   6.14    of   the  Administrative   Code  doesn't  say 
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that     the  IT  e     is     a     penalty     for    violation     of     that.         I  am 

not    sure    I    understood   his    argument    completely  that 
under   6.14,    there   is   not   jurisdiction  to  proceed.  But 
the   section   actually   says   that   if   there   is   any  claim 
delays,    the   contractor  has   to   submit   that   to  San 
Francisco  under  the   terms   of   the  contract. 

The   terms   of   the   contract  that  will   allow  that 
is   Section   89.      That   says   you   are   required   to  give  us  a 
potential   claim.      Under  California  law,    there   is  a 
covenant   of  good   faith  and   fair  dealing   in   every  single 
contract  entered    into   in   this   state.      They   are  required 
to  be  honest   about   it.      They  can't   knowingly  submit 
false   information.      So   6.14    is   a   basis   that  the 
commiss  ion   can  proceed.      The   argument ,    I   believe  I 
addressed   it    in  my  papers,    and  unless  you  have 
questions,    I   don't  have   anything   further  on  that. 

The   next   point  was  Civil   Code   Section  1670. 
And   I   believe.    Madam   President,    you   are   correct.  I 
mean,    that   is   our   interpretation,    that   this   is   not  a 
contract  dispute.      The   commission   hasn't  appointed 
itself   the    sole   arbitrator   of   contract   disputes  to 
decide    is    the   delay   San    Francisco's    fault?      Is  the 
delay  Stacy's    fault?     This    is   a   bigger   issue.      Is  Stacy 
an  honest  contractor,    a   responsible   contractor,  and 
entitled  to  bid  on  other  city   jobs?     So  the  section 
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j  Li  s  t     ;_]<_)  e  ^;  n  '  t     a  p     1  y  . 

The    next    point    was    the    jurisdictional  issue. 
Citing   the   Attorney   General    opinion,    the   Supreme  Court 
case   that  preceded   the  Attorney  General   opinion,  and 
Business   and   Profession   Code   statute,    the   Business  and 
Profession   Code  statute   obviously  would  prevail,  even 
if   there  was   a   conflict.      It's   a   later   enacted  statute. 
That   is   the   legislative    intent.      That  has   to  do 
contracting  law. 

The   commission    is   not   finding   that  Stacy  shall 
not   be  permitted   to   contract    in   San   Francisco.  The 
determi nation   is  whether  Stacy   is   an  irresponsible 
bidder  with  respect  to  San  Francisco  work.      So  the 
section   does   not   apply  and    is   not   applicable  here. 

The   last   point  made  by  Mr.    Smith  was  the  due 
process   argument.      His   first   point  that   there   is  active 
litigation,    and  therefore  there   is   a  conflict   is  not 
quite   accurate.      We  have  offer ed   and   agreed  with  Stacy 
to  settle   out   the   case,    and  this   administrative  issue 
would   remain.      So   the  delay   issues,    all   the  other 
problems  that   arose   on   the   job,    we  had   an  agreement 
that   it   was  going  to   be   settled   out.      Stacy   refused  to 
go   forward  with   it  unless   this   administrative  hearing 
was   dropped,    and   there  was   no  administrative 
proceed  ing . 
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So     it     was     within     Stacy's     authority     to  settle 


out    everything.       The    whole    issue    of    delays    and  whether 
the    specifications,    whether   there   were   problems  with 
the   conditions,    unforeseen   conditions,    they  elected  not 
to  go   forward.      So   they  can't   claim   that  the  litigation 
creates   a  conflict. 


talks   about   the  attribute   of   honesty .      That ' s  an 
attribute   of   responsibility.      It   is  specifically 
referenced   in   there,    and   it   talks   about  what  standards 
are   needed   for  determination   of   responsibility.  Stacy 
has   had  more   due  process   than   it    is   entitled  to.  It 
was   able  to  come   in   and  present  witnesses,  submit 
evidence.      The   commission   has  given   them   latitude  in 
granting  additional   time  to  present  materials. 

So  Stacy  has   received   the  due  process   it  is 
entitled  to.      Just   because   this   is   not   just  a  single 
case   doesn't  mean  that  Stacy   is  entitled  to  some 
procedures   that   it  hasn't   identified.      It   has  received 
the   due  process   it   is   entitled  to. 

And   those  are   all   my   responses   to  the  legal 
points   raised   by  Mr.  Smith. 


The   City   of   Inglewood  case   is   a   case  that 


PRESIDENT  YU: 


Mr 


Smith . 


MR.  SMITH: 


Thank 


you  . 


Just  very  briefly 


one  thing  that  Mr. 
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SpelltJerg     told     you     is     that     Mr.     Cahill     d  i  a     not  decide 

whether    there    had    been    a    false    claim.       That's  correct, 
but   he   did   make   a   decision   with   respect   to   the  false 
claim,    and   that   is  still   a   legal    issue   in   front  of  you 
as  well,    and   that   decision,    as   you  heard  him  state,  was 
that   this   was   a  privileged   communication,    and   as  such, 
it  was   absolutely   privileged,    and   as   such,    you  cannot 
penalize,    discipline,    or  bring  a   cause   of   action  for 
the   presentation   of   a  privileged   statement.      And  that's 
what  Judge   Cahill   decided.      The  City  Attorney   has  cited 
no   law  to  the   contrary.      He  cited  no   law  saying  that 
somehow   the  decision  was  wrong,    and   you   should  somehow 
re-decide   it   some   other  way. 

The   other  thing  he   said,    "There   is  some  new 
evidence."     There   is   no   new  evidence.      If   you   look  at 
the   papers   relating   to  the   summary   judgment  motion  we 
brought,    it's  the   same   evidence.      In   fact,    this  claim 
was   brought   in  anticipation  of   litigation,    and  nothing 
has   been   said  to  contradict  that. 

With   respect   to  Section   6.45,    what  Mr. 
Spellberg  wants   to  do  essentially   is   say   that  the 
language  of   this   article  means   nothing.      Well,    in  fact, 
this   article   does  mean   something.      And   you   need  to  go 
to  the   legislative  history   to   see  what   it   means,  and, 
in   fact,    it   is   in  an   article.    Article   2,    and   if  you 
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look     a  ti     tJte?     c:  o  n  t  r  a  o  t  ,      y  <j  u     'an  e     Ik.iw     the  city 

interprets    this    because    in    the    contract.    Section    90,  it 
shows   these   very   same   provisions,    and   they   all    tie  into 
the   prevailing  wages.      So  you   can   see  that   the  city 
interprets   it   the   same  way    in   this  contract. 

I   heard   some  mention  that  we  may  have  violated 
federal    regulations.      We   have   some  authority  under 
federal    regulations.      No  charge  has   been  brought  under 
any   federal   regulation.      I   don't  know  what  he  is 
talking   about.      It's   not   a   charge   that   has   been  made 
here   today.      We  have   not   addressed   it  because  we 
haven't   been   charged  with   a  violation  of   some  federal 
regulations . 

With   respect  to  when   I   pointed  out  that  6.14 
doesn't   apply  because   it  has   nothing  to  do  with  claims 
or   false  claims,    it   just  talks   about  when   the   city  can 
pay  delay  damages,    Mr.    Spellberg  went  back  and  said, 
"Oh,    but  they  breached   an   imp lied  covenant   of  the 
contract,    and   that's   the  violation,    and   that   should  be 
implied."     That's   the   same  argument  he   has   made  before. 

In  the   next  breath   in  the  next  argument,  he 
said,    "Well,    there   is   no  contract  dispute   here."  Well, 
there   is  certainly  a   contract   dispute   if  what  he  is 
claiming   is  that   there   is   implied  breaches   of  contract 
by  Stacy   &  Witbeck. 


ADAMS    CONVENTION    REPORTING       (415)  472-0350 


1 

2 

3 

4 

5 

6 

7 

8 

9 
10 
1 1 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
2  3 
24 
25 


with     irespecit     to    due     process,     <Jue     process  Has 

nothing    to    do   with    settlement    negotiations    which  have 
gone   on.      And    I   would   correct   the   characterization  of 
the   settlement   discussions  which  have  gone   on.  In 
fact,    what  happened   is,    in   front   of  the   court,  we 
reached   an   agreement,    Mr.    Spellberg  and  myself,    as  well 
as  representatives  of  Stacy  &  Witbeck  and 
representatives   of   Foster   and   Foster's   attorney.  That 
agreement  was   that   there  would  be   a   full   release  of 
everything   between   the  parties   relating  to  this 
project,    including   this   sort   of  proceeding. 

And,    in   fact,    when   that  was   recommended  to  you 
by  the   City  Attorney's  Office,    or   I   presume   it  was 
because   that's  what  he   told  the   judge  he  was  going  to 
do,    the   PUC  decided  not   to   follow  that  recommendation 
and  decided  that   they  wanted   to  create   an  exception  to 
the   agreement  which   had  been   reached.      And,    in  fact, 
Stacy   &   Witbeck  did  discount    its   claim   some   in  order  to 
get   a   full    release   and   in  order  to  avoid  the  attorney's 
fees,    which   it  has  now  had   to   incur   in   this  proceeding. 

As   I   say,    regardless   of  the   fact   that  there 
may   or  may   not  have  been  a   settlement,    that   has  nothing 
to  do  with   the   fact   that   there   is   still  ongoing 
litigation   here  which  does  create  a  conflict. 
Thank  you. 
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PRESIDENT     YU:         Thank  you. 

I    will    now    rule.       Does    any    of    the  commission 
have   any   comments ,    or   would   they    like   to   add   as  to 
comments  made  by  Mr.    Smith   and  Mr.  Spellberg? 

If  not,    I  would   like   to   rule   on  each  -- 

COMMISSIONER  JEFFERSON:      I   have  a  question 
regarding  I   guess   this  would  to  be  the   City  Attorney 

as   regards   the   ruling  by  Judge  Cahill   on  the  submitted 
claim  being  privileged. 

MR.    SPELLBERG:  Yes. 

COMMISSIONER  JEFFERSON:      If  there  had  been  an 
issue  before   the   court   pertaining   to  whether  or  not 
there  was    fraud   involved   relative   to   the  submission  of 
the   claim,    that  would  have  been  a   part   of   the   cause  of 
action  by   the   city,    I   guess.      I   mean,    that  would  have 
been   a   part   of   the  process.      That  would  have   been  an 
issue  of   fraud.      Was   there   an   issue   of    fraud  before  the 
court? 

PRESIDENT  YU:      During  the   contract  dispute? 

MR.    SPELLBERG:      There   is   an   issue   of  fraud 
that   still   remains   in  the   case   involving  the   DBF  work 
by  Stacy,    but   the   false   claims  was   the  only   cause  of 
action   that  dealt   with   the    false   claims    issue.  There 
was   not  a   separate   fraud   cause  of   action   on  that. 

PRES I  DENT   YU :      For   the   subra  iss  ion   of  the 
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actual     hours  wor-ked? 

MR.     SPELLBERG:  Right. 

COMMISSIONER  JEFFERSON :  There  was  no  issue  of 
fraud  before  the  court  that  the  court  was  asked  to  rule 
on  relative  to  the   submission   of   the  hours. 

MR.    SPELLBERG:      That's  correct.  That's 
correct .      Right , 

PRESIDENT   YU:      Are   there   any   other  questions? 
I   would   like  to  rule  on  the   first  issue, 
whether  or   not  the   issue  of  the  privilege    is  res 
judicata.      Mr.    Spellberg   is  persuasive.      I   don't  know 
of   any   law  that  says   that  when   an    issue   has   not  been 
heard  on  the  merits   and   is   not  yet   appealable,    that  is 
res   judicata.      So   I   don't   think  Judge   Cahill's   issue  is 
res  judicata. 

On  the   issue   of   privilege,    that's   a   little  bit 
more   troubling.      I   don't  think,    given   the  way   the  facts 
have   been  presented,    and  given   testimony  by  the 
discussion  during   the   factual    findings   earlier,  that 
this   false   claim   is  privileged.      The  very   fact  that  I 
understand   it   is   norma  1   to   submit   claims  with  the 
understanding   that  there  might   be   some   negotiations,  if 
that's   the   case,    I   don't   think   that  people  would   do  it 
in  anticipation  of   litigation,    which   as   I  understand, 
is   the  basis    for  this  privilege.      On  that   reason,  I 
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will     accept     the     city     Attorney's     opinion     as     to  whether 

or    not    the    false    claim    is    privileged    or    res  judicata. 

On   our   Issue    2    on   whether   or   not  Government 
Code   Section   12  65-E  bars  this   administrative   action,  I 
have  heard  no  persuasive  argument   as   to  that,    and  I 
will   accept   the  City  Attorney's   opinion   as   to  that 
issue . 

On   Item   3   as   to  whether   or  not   Section   6.45  is 
applicable   to   this  administrative   hearing,    I  believe 
that   the   construction  of  the   statute   as   to  whether  or 
not    "herein"   applies   to  the   entire   article   or  only  to 
the   section,    I    find   the   City  Attorney's  arguments 
persuasive,    and   I   accept   his   opinion   as   to  fact. 

On   Issue   4,    Stacy  has   not   submitted  any 
argument   as   to  whether  or   not   San   Francisco,    that  this 
administrative  hearing   is   barred  by  Government  Code 
12.655,    and   I   accept   the  City  Attorney's  opinion  as  to 
that    issue  also. 

As  to   Issue   5,    whether  the   contract  precludes 
this   body   from  hearing   the   false  claim   issue,    we  have 
remarks   about   that.      It  does   not.      It  has   nothing  to  do 
with   the  contract   itself-      It   has   to  do  with   a  separate 
issue   independent   of   tlie  contract,    and    I   accept  the 
City  Attorney's  opinion   on   that   issue  here. 

Issue   6,    whether  or  not   this   PUC  lacks 


ADAMS    CONVENTION    REPORTING       (415)  472-0350 


1 

2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
2  1 
22 
23 
24 
25 


jurisdiction     under     California     civil     Code     1670,      X  accept 

the    City   Attorney's    opinion    on    that    issue    and    also  on 
Subsection    6  2    of   the    Business   and   Profession  Code, 
Section    460,    and   the   Attorney   General's   opinion   as  to 
the   applicability   of   the   licensing  statute.      We  accept 
the  City  Attorn ey's  opinion  as  to  that. 

On  No.    8,    whether  we   had   our   reliance   on  this 
claim  or  whether   the   fact   that  we  have   not   yet  suffered 
any   injury  precludes   this   administrative  hearing,  we 
accept   the   City  Attorney's   opinion  on  that. 

In   fact,    we   have   heard  testimony   on   nine,  ten. 
Nine   is   whether  we  have   the   right  to  deem  Stacy  & 
Witbeck   an    irresponsible  contractor.      I   believe  we  do. 
Whether   a   finding   of   non-responsibility   can  only  be  a 
contractual   matter,    I   earlier   said  that  we  disagree 
with   that.      The  commiss  ion  can  do   that   on   a  separate 
issue,    separate   from  the  contract. 

And   the    final   one   is  whether  or  not  Stacy  & 
Witbeck   is   deprived   of   due  process   because   of  this 
hearing.      My   understanding    is   that  due  process  allows 
the   right   for  you   to   be  heard   and   the   right   for  you  to 
challenge   the   charges   against   you,    and   I   believe  we 
have  done   that.      It   doesn't   necessarily   say   that  due 
process   precludes   administrative   hearing.      On  that 
issue,    I   will   accept  the   City  Attorney's   opinion  as  to 
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that     meitteir  also. 

The    final    ruling    I    would    like    to   make    is    as  to 
whether   or   not   this   commission   has   the   discretion  to 
debar  Stacy   &   Witbeck   for   a  period  of   less  than  five 
years.      On  that   issue,    I   do  disagree  with  the  City 
Attorney.      I   believe  we   can   and  may   allow  a  debarment 
between  one  to  five  years.      And  on  that  recommendation, 
I   would   like   to  recommend  to  the   commiss ion   that  we 
would  consider,    if  we  are   to   consider  disbarment  at 
all,    that  we  may  do   so   in   a   period   of   less   than  five 
years .      So   ruled , 

Do   I   have  any   objections   as   to   these   rulings  1 
have  made  or  any  comments   or  questions   by   the  other 
commissioners? 

VICE   PRESIDENT  HARDEMAN:      Yes.      Madam  Chair,  I 
don't   know  whether  we  do  or  do  not  have   the   right   to  go 
with   five  years,    but   I   don't   think  we're  at  the  point 
where  we  have  to  make  that   decision  yet.      So   I  would 
feel   more  comfortable  making  that  decision 

PRESIDENT   YU:      We' re    just   doing  legal 
standards  here   right  now. 

VICE   PRESIDENT   HARDEMAN:      Right.      You   asked  if 
there   were    any   objections   to   the   one   to  five 

PRESIDENT   YU:      No.      I'm   just   asking  objections 
to  the   legal   ruling,    to  the   standard,    not  whether  we're 
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going    to    c3o     it     or  not. 

PRESIDENT    YU:       I    would    now    like    to    take  a 
brief   break   for   ten   minutes,    and   would    like   you  to 
return   to   submit   any   other   factual    findings  you  have 
referable   to   the   issue   of    intentional    fraud.      And  after 
you've   submitted  any   further  evidence   or  discussion,  I 
would   then   like  to  open  up   this  administrative 
proceeding   for  public  comment .      After  public   comment  is 
closed,    this   body  will   then  deliberate,    and  we  will 
render   a   decision   at   that   point  today. 

Thank  you. 

COMMISSIONER  JEFFERSON:      Madam   President,  will 
we  take  the  attorneys '    closing  arguments ,  also? 

PRESIDENT   yU:      Yes.      We   will    take  I  will 

leave   it  up  to  you   if  you  want   to  decide  to  take  the 
closing  after   public   comment   or  before  public  comment. 
We  will   take    it  before  deliberation. 

MR.    SPELLBERG:      I   would  prefer  before,  Madam 
President . 

PRESIDENT  YU:      Before  public  comment?  All 

right . 

Mr.  Smith. 

MR.    SPELLBERG:      I'm  not   sure  what   you  meant  by 
"other  evidence."     We   are  basically  going   to   summar i ze 
the   evidence  we  presented  before,    and   I   was  assuming 
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that     was     what     we     would     toe     doing     in    the     next     session,  in 
the    next  portion. 

PRESIDENT    YU:       That's    fine.       I    mean,    I  had 

said   -~   I    just   looked  at   the  transcript,    and  my 

instructions   to  both   of   you  was  that  when  we   return,  I 

would   like  both  parties,    if   they  wish  to   submit  any 

evidence   or  circumstantial   evidence   and   conclusion  in 

support   of   that   evidence,    and   that  we  would  be 

discussing   the   standard,    the   legal   standard   that  we 

will   be   using.      I'm  sorry   if   you  misunderstood. 

MR.    SPELLBERG:      Well,    just   so   you   know  what  we 
plan   to  do.      What  we   plan   to  do   is  basically  give  a 
brief  summary   of   the  evidence. 

PRESIDENT   YU:      That's  fine. 

MR.    SMITH:      And   I    presume   that   that   would  be 
what  would   be   happening  next  then? 

PRESIDENT  YU:      Yes.      It  will   primarily  be  a 
summary   of   the  evidence   and   arguments   as  to  that. 

MR.    SMITH:      Thank  you. 

PRESIDENT  YU:      Thank  you, 

COMMISSIONER  JEFFERSON :      I   have   a  question, 
also.    Madam  President.      With   respect   to  the  procedure 
from  this   point,    do  we   arrive   at   a  decision  of  guilt  or 
innocence   and   then  decide   on,    if   there   is  guilt,  what 
the   punishment   is,    or   is   it  all   within  one  action? 


ADAMS    CONVENTION    REPORTING       (415)  472-0350 


1 

2 

3 

4 

5 

6 

7 

8 

9 
10 
1 1 
12 
13 
14 
15 
16 
17 
18 
19 
2  0 
2  1 
22 
2  3 

24 

25 


rKi::^;iDENT     YU:         I     think,     it     is     cleaner     if     we  do 

the    first,    whether   or    not    we    reach    a    finding,    No.     1,  if 
there   was    fraud   and.    No.    2,    if   there   was    intent    in  that 
fraud.      I   think  there   are   two   elements.      And,  three, 
after,    if  we   arrived   at   the  conclusion   that  there  was 
intentional    fraud   in  the   false   claim,    then  the  third 
procedure  we  would  have   is,    what    is   the   penalty  for 
that,  okay? 

COMMISSIONER  JEFFERSON:      Thank  you. 

Thank  you. 

[Short  recess] 

PRESIDENT  YU:      Mr.  Spellberg. 

MR.    SPELLBERG :      Members   of   the   commission , 
thank  you.      The  underlying  principle  -- 

SECRETARY  BOLDRIDGE:      Pardon  me.      Can  you  wait 
j  ust   a  second? 

PRESIDENT   YU:       Oh,  sorry. 

[Secretary   Boldridge   changes  tape] 

PRESIDENT   YU:      All    right.      Thank  you. 

MR.    SPELLBERG:      Members   of   the  commission,  the 
underlying  principle  of   this   administrative  proceeding 
is   that    it    is  wrong   to  cheat   San   Francisco.      There  is 
no  excuse   for   knowingly   and    intentionally   submitting  a 
false  claim  to  San   Francisco.      Stacy  has  attempted  to 
draw  attention  away   from  that  principle  by  its 
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evitience,      sutjmitting     eviJenoe     that     it     is     a  sterlincj 

contractor.       It   has    done    a    lot    of    jobs    for  San 
Franci  s  co . 

First   off,    the   evidence   that   Stacy  submitted 
is  not  really  accurate.     Mr.    Stacy  testified,  for 
example,    that   in   30   years,    he   is   aware  of  one  legal 
action   he   had   against  San   Francisco.      I   know   that's  not 
true.      In   the   two  years   I   have  done  construction 
litigation   for  San   Francisco,    I   have  handled  three 
separate   lawsuits  that   Stacy   has   brought  against  us.  I 
am  aware  of   three   other   separate   lawsuits,    three  other 
separate   legal   actions.      I    know  Stacy   is  preparing  a 
claim  now,    we   believe,    in  the   South   Embarcadero  job, 
and  Stacy   is   doing   a   proceeding  with   a   bid  protest  on 
the  Upper  Market   job.      Stacy   is  probably  our  most 
litigious  contractor. 

The   second   point   on   that,    though,    is   even  if 
everything   Stacy   says   is  true,    that  they  are   a  sterling 
contractor,    benevolent   employer,    there   is  no 
justification   for  them  to   submit   a    false  claim.      It  is 
irrelevant  how  good   a   job  they  have  done   in  the  past. 
Whether   it's   true   or   not,    it   doesn't  matter.      The  issue 
is,    it    is  wrong   to   submit  a   false   claim  to  San 
Francisco . 

The   evidence  that   supports   that,    I   am  going  to 
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Tlie     standarci     we     must     apply     is     p  r  e  p  o  r»dl  e  r  a  n  o  e 


of    the    evidence.       Preponderance   of    the    evidence    is  a 
legal    standard   which    says   evidence   that   has  more 
convincing   force   than  the   evidence  against    it.      And  the 
simple  way   to   consider  that   is,    just   over   50   percent  of 
the   evidence  has   to  establish   that  Stacy  knowingly 
submitted   the   false   claim.      It   it  does,    then   there  must 
be   a    finding   against  Stacy. 


Now,    the  knowing   submission  of   a   false   claim  is 
deliberate   and   ignorance,    intentional   submission  a 
reckless  disregard  of   the   truth.      Mr.    Van  Wagenen ,  I 
think,    summarized    it   best.      He   said,    "Stacy  knew  or 
should  have  known   they   were   submitting   a   false  claim  to 
San   Francisco . " 


fraud   case,    almost  never  do  you  have   a   situation  where 
somebody   from  Stacy   &  Witbeck  would   admit,    "Yes,    it  was 
our   intent   to  defraud   San   Francisco."     Also,    it  is 
almost    impossible   to   find  a   document  where  somebody 
writes   down,    "It   is   our   intent  to  defraud  San 
Francisco. " 

You  will   almost  never   find  direct  evidence 
showing  that   somebody   intended  to   commit   a    fraud.  It's 
typically   determined  by   circumstantial   evidence,  the 
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evidence     of     the    parties'     actions,     how     they  handle 

themselves,    what    they    have    done    in    response,    that  sort 
of   thing.      That    is   the   evidence   here,    a  tremendous 
circumstantial   evidence   that   shows  by   a  preponderance 
of  the  evidence  there  was  a  knowing  submission  of  a 

false  claim . 

The   amount   at   issue.      Stacy 's   claim  was 
$790,000.      Of   that  amount,    490,000  was   Stacy's  own 
claim,    and  of   that   490,000,    over   400,000  was  calculated 
using  the  methodology  that   resulted   in   the   false  claim. 

The  vast  majority  of   Stacy's   claim  was  false, 
over   $400,000   worth.      Mr.    Van  Wagenen  talked  about  that 
at   the   hearings,    also  submitted  his   declaration.  He 
told  us   he   has   never   seen   that  methodology   ever  used 
before .      And   it   is   fundamentally   flawed   and  essential ly 
designed  to  yield  a  grossly   inflated  number.      And  those 
numbers   that  were  yielded   are   just  absurd.      Under  the 
numbers   during  the   shut  down  period,    Stacy's  work  force 
was   idled   75   percent   of   the  time.      Absolutely  untrue. 

We  know   that  Stacy's   numbers  yielded  results 
where  they  were   claiming  their  entire  crew  was   idled  in 
excess   of   24   hours.      That   occurred  on   five  separate 
days   during   the   14-day   shut  down  period,    which  means 
one-third  of   the  days,    over  one-third  of   the  days  of 
the   shut  down  period,    Stacy   submitted  numbers   that  are 
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aJ^solutely     unsuppotteitole,      anU     they     have    made     no  effort 
to    support  them. 

Mr.    Van   Wagenen's   testimony    shows   that  anybody 

with   any   experience   knew  that   this  was   a   false  claim, 

and   you   compare   that   with   the   fact   that   the  person  who 

put  the  claim  together   for  Stacy,    Aaron   Rickles,  had 

over   30   years   experience   in  the  construct! on 

contracting  business.      That's   a  man  with  tremendous 

experience,    and  he   is   putting   together   a   claim  that  Mr. 

Van   Wagenen   told   us   they   knew   or   should  have  known  it 

was   a   false  claim  because   the   numbers  were  out  of 

control . 

One   thing   to   look  at   in  this   is  that   all  the 
documentation  that  Stacy   needed  to  submit   a  correct 
claim  was    in   their  control.      They  had  their  payroll 
records,    their  personnel   records,    their   job   logs.  They 
were   able   to  talk  to   the   individuals   on  the   job,  like 
Mr.    Hobart,    and   say,    "Hey,    do  we   really   lose   75  percent 
of   our  productivity  during  the  shut  down  period?" 

Everything   Stacy   needed  to  do  a   correct  number 
was   there,    and  Stacy  did  not  do  that,  more 
circumstantial   evidence  that  Stacy   knowingly  submitted 
this    false   claim  because  everything  they  needed  to  put 
together   a   correct  claim  was  within   their  control. 
This   claim  submitted  by  Stacy   is  not   a   classic  contract 
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dispute     hietween     ati     owner"     <3ntJ     a     conttacrt-     where,  tot" 

example,  an  owner  might  say,  "Contractor,  the  delay  was 
caused   by   90    percent   your  fault." 

Contractor   in   turn  says,    "Well,    the  delay  was 
90   percent  your   fault."      And   then   there   is  some 
negotiation  to   a  middle   number.      Stacy   took  actual  hard 
numbers,    numbers   that  could  have  generated   from  their 
payroll    records,    their   personnel   records   and  came  up 
with   a    false   claim  that  was   in   excess   of  $400,000. 
This    isn't   a   situation  where   they  took   a  strong 
position   initially   in  bargaining.      They  put  false 
numbers   together,    and   we   end   up   with   an   excess  $400,000 
false  claim  submitted  to  San  Francisco. 

That   conclusion,    that   it  was  an  intentional 
submission   of   a   false  claim,    is  buttressed  very 
strongly  by  Stacy's   own   evidence.      Stacy  submitted  the 
declaration  testimony  of   a  Mr.    Palmer,    a  William 
Palmer,    who  apparently   is  very  well   credentialed .  He 
is   an  accountant    in   the   construction   industry.  Mr. 
Palmer 's  conclusion   is   that  mistakes   occur  in 
construction  contractor  claims   and  that   he   is  informed 
and   believes   that   Stacy   submitted   this   honestly.  There 
is  no   indication    in  his   declaration   that  he   read  the 
claim. 

Now,    if   Stacy  was  going  to  support  their 
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position     thiat     tliis    was     an     unintentional     eriroir,  a 
non-intentional    submission    of    false    information,  they 

would   have   had  Mr.    Palmer   review   the   claim   and  then 
give  testimony  that  "this   is  a  standard  methodology  in 
the    field.      The   type   of   mistake  that  was  made  was  a 
common  mistake.      You   see   it   frequently,    and  because  it 
is  a   common  mistake,    it's   undoubtedly  an  unintentional 
mistake,    and   therefore   there    is   not   a  knowing 
submission   of   a   false  claim." 

Mr.    Palmer  either  didn't   read  the   claim  or, 
more   likely   than   not,    he   read   the   claim,    and  he  said, 
"I   can't   testify   this   isn't   a   knowing   submission  of  a 
false   claim."      It   appears   he  may  well   agree  with  Mr. 
Van  Wagenen.      Stacy   hired   an   expert   to   support  their 
position  on  the   claim,    Mr.    Palmer,    well   credent ialed. 
He  doesn't   even  address   the  claim.      He   either  didn't 
look  at    it   or   re  fused  to  give   testimony   about  the 
claim.      You  can't   find   it   in  his   declaration.      Stacy  is 
unable   to   support  the  position  that  this  was  an 
unintentional   submission  of  a   false  claim. 

Another  declaration   submitted  by   Stacy   is  by  a 
Mr.    Tucker.      Mr.    Tucker    is    in   the   same   position.  He 
says,    "Mistakes   occur  on  a   claim.      Contractors  often 
make  mistakes   because  they   are  not  accountants.  There 
may  have  been   time  pressures  that   caused  the  mistake." 
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No     indication     in     Mir.     Tucker's     declaration     that    he  reaa 

through    the    claim    and    he    said,    "Yes,    I    have    seen  what 
they   have   done.      This    is   an   accepted   methodology.  The 
mistake   is   clearly  unintentional   because   --   no  effort 
by  that   expert  to  explain  how   the  mistake  occurred. 

The   last   expert  declaration   submitted  by  Stacy 
is   froin   a   Mr.    Hoshino.      Mr.    Hoshino   apparently   read  the 
claim.      It   looks   like  that    from  his  declaration.  Mr. 
Hoshino,    though,    doesn't   opine,    "It's  an  unintentional 
mistake,    and   this   is   an   accepted  methodology ,    I  have 
seen   this   happen  before."      He   just  says,    "The  mistake 
may  have   been  made  by  a   computer  error,"  which 
incidentally   is   not   supported   anywhere   else   in  Stacy's 
evidence  that   there  was   a   computer  error.      He  says, 
"There  may   have  been   a   computer  error,    and,    in  any 
event,    contractors  often  make  mistakes."     No   attempt  to 

defend  it. 

In   fact,    if   anything,    Mr.  Hoshino's 
declaration  tends   to   support   San   Francisco 's  position 
and   the  testimony   of   Mr.    Van  Wagenen.      Mr.  Hoshino 
says,    "If   I   had  got  this   claim  and   looked   at    it,  I 
could  have   figured   out  Stacy's  methodology  within  about 
eight  hours . " 

That's  pretty   consistent  with  Mr.    Van  Wagenen 
who  said,    "I  had  trouble  figuring  out  what  Stacy  had 
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cione     because     I     had     never     seen     ttiat    metnodology  toefoire, 
and    I    couldn't    believe    anybody    had    submitted    a  claim 
like   that."      In    fact   he   told   us,    "I    had   to   put    it  down, 
go  away   and  come   back  to   it   and   repeat   the  exercise 
because   I   couldn't  believe    it."     And  what's  that 
indicative   of   when  the  methodology   is  buried  and 
obscured?      It's   indicative   of   an    intentional  submission 
or,    at   the  very   least,    a   knowing   submission   of   a  false 
claim. 

If  Stacy  had  put   in   a   couple  hundred  page 
claim,    "The  way  we  did   it   is,    we   calculated   the  cost 
for  a  crew  hour,    and   then  we   figured   out   for  each  day 
on  the   job  what  our   lost  crew  hours  were,    and  that's 
how  we   came  up  with   the   over   $400,000   in   lost   labor  and 
markup  costs,"   we  would   have   seen   that   right  away. 

We   could   have    examined   that   and   said,  "Wait. 
Crew  hours.      Let's  go   see   where  they  are  getting  these 
crew  hours."      But   Stacy   didn't  do  that.      The  labor 
costs  were   under  two  obscure  documents ,    K-A ,    K-2 ,  very 
difficult   to   figure   out.      We  had  the   claim   for  a  long 
time.      We  didn't   know  how  they  calculated   the  numbers. 
We  had   to  bring   in  an  expert,    like  Mr.    Van  Wagenen, 
with   years   of   experience  who   figured   out  what   they  had 
done  . 

Mr.    Hoshino   says,    "I   could  have  done   it  in 
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eigtit     riouirs-"        If     it's     an     nonest     claim,  honestly 
submitted,     and    the    bulk    of    the    claim,     $400,000  worth 

you're    trying   to   show   how   that   was   arrived   at,  you 
would  explain  your  methodology.      Mr.  Hoshino's 
testimony   reflects  that    it  was  difficult   to   find.  It 
was   bur  ied - 

The   two  declarations   of   the   individuals  that 
prepared  the  claim  --  that's  Mr.    Pouley  and  a  Mr. 
Rickles.      Mr.    Pouley  was   apparently   the  computer 
operator  that    inputted   the    information .      You  would 
expect   if   Stacy  was   trying   to   show   it  was  an 
unintentional   error,    that  Mr.    Pouley   would  have  back 
tracked   and  described  what   he  had  done   in  preparing  the 
claim.      "Here's  what   I   was   thinking.      Here's   how   I  did 
the   numbers.      Now  that   I   have   thought  about   it,    I  see 
what  my  error   is,    and  that  was   an  unintentional  error 
caught"   and  describe   it.      But  what  Mr.    Pouley   says  is, 
"I  was   a  computer   operator.      I   understand  there  were 
mistakes,    and   I   didn't   do   it   on  purpose."  No 
acknowl edgement  there  was   a  mistake   or   any  attempt  to 
explain  how  the  mistake  was  made.      Just   conclusory  "I 
didn't  do   it   on  purpose."      Not   even   an   admission  that 
there  was   a  mistake. 

Same   with   Mr.    Rickles,    a   man   with,    I    think  he 
says,    34,    35   years   of   experience   in  the  construction 
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industiry.         No     attempt    to    explain    what    Stacy     S.  Wittoeck 

was    doing    putting    the    claim   together.       "We    wanted  to 
follow   this   methodology.      Here    is   what   we   did.      N  ow  I 
have   back  tracked,    and   I   see  where   our  mistakes  are, 
and    it    is   unintentional    because  here   is  how  we  made  the 
mistake."      Again,    it's   just   a   conclusory,    "We  made  a 
mistake,    and  we  didn't  mean  to." 

Stacy   cannot   support,    cannot   show  how  an 
unintentional   mistake  was  made.      They  don't   even  really 
try.      They   just   say,    "We  didn't  do   it."      In   fact,  in 
response   to  questions  by,    I   believe.  Commissioner 
Jefferson,    Dave  Stacy  was  unable   really   to   talk  about 
what   the  mistake  was.      He   said  something   like,  "Well, 
we  made   a  mistake.      I'm  not   really  up  on  what   it  is. 
We   forgot   to   include   something.      We  didn't    include  it." 

Well,    if   that  was   true,    that's  pretty  critical 
material,    but   neither  Mr.    Pouley   nor  Mr.  Rickles 
testified,    "We   forgot   to   include   something."     There  was 
no  offer  of  proof   about,    "Here's  what  we   forgot  to 
include,    and   this  would   have   explained   it.      It  was  just 
an  oversight   on  our  part  that  we   forgot   to   include  it." 
Nothing   like   that.      Stacy  does   not   try  to   show  or  does 
not   show  any   evidence  that    it   was   an  unintentional 
mistake. 

Stacy's   conduct   after  the  claim  was  submitted 
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was     also     j.n<Jic;atlve,      mote     c::iircunistant:ial     evidence  tliat 

it   was    an    intentional    submission    of    a    false  claim. 
Stacy   never   withdrew   the   claim,    never   modified  the 
claim.      There  was   a   number   of   questions   about  that. 
Commiss ioner  Miller,    I   believe,    asked   some  questions, 
"Do   you  have   any  written  documentation   that  you  tried 
to  deal   with   this?"      The  answer   is  "no." 

There  were   individuals   at  the   city  that  could 
have  done  that.      Bob  Highfill   headed   that   group  in 
Muni.      He   headed   the   project.      Mr.    Highfill    rema  ined  in 
his   position  until   approximately   early   1993.      When  I 
took  over  the   case   in   the   Summer  of    1992,    Mr.  Highfill 
was   still    in   the  position.      He  remained  there  until  the 
foil  owing  year.      Stacy   could   have   communicated  with  him 
about  the   issue   if  he  had  wished.      There  was   plenty  of 
communications  between  Stacy   and  the   city  workers  at 
Muni   about   the  project,    issues  dealing  with  the  punch 
list,    the   as   built  drawings,    the   DBE  requirements, 
thinks   like  that . 

So   there    is   plenty   of   commun ica t  i on .      If  Stacy 
had   unintentionally   made   a   mistake   here   on   the  claim, 
he   could  have   easily   told   the   city,    either  through  me, 
their   lawyer  to  me,    or  directly  with   the   city,    "We  made 
a   mistake.      We  are  going  to  modify  the   claim.      We  want 
to  amend  the   claim,"   something  to  correct   it.  Never 
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It.tk     Jaeen     done.         Stacy     has3      TUKt.     used     that     claim  to 

litigate    for   two    years    off    that    claim,    claiming  they 
are   entitled   to   about   a   million  dollars. 

The   timing   of   the   lawsuit  and   the  submission 
of   the   claim   is  more   strong   circumstantial  evidence 
that   this  was   an   intentional   knowing   submission  of  the 
false  claim.      Stacy  was  working  on  the  project.  They 
filed   their  government   claim  which   says   to  San 
Francisco,    "We're   going   to  be  bringing   a  lawsuit." 
Then   they   submit   their   contract   claim,    this  false 
contract   claim.      And   then   shortly   after  that,  they 
bring   a   lawsuit  and  have  aggressively   litigated  that 
lawsuit   based   on   the   false   contract   claim.      This  is 
very   atypical . 

Normally,    what   you  would  have   is,    when  the 
contractor  and  an   owner  are  proceeding  on   a   job,  the 
work    is   completed.      It's   over   budget.      It's  running 
late.      You   finish   the  work.      And   then  the   parties  sit 
down,    and   they  kind   of   add  up,    "Well,    this   is  your 
fault.      This   is  my   fault,"   and  they   negotiate.  They 
try   to  negotiate   an  equitable   adj  ustment   at  the  end  of 
the   contract   because   the  work   is  done.      Everybody  knows 
how   late  they   are,    how  much   over  budget.      And  then ,  if 
there   is   not   a   settlement   of   that   equitable   adjust me nt, 
then   you  might  have  a   lawsuit ,    and  that's  typical. 
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But     that's     not     what    we    had     here.         Stacy  files 

the    false    claim,    brings    a    lawsuit    almost    right    away  and 
aggressively    litigates   while   San   Francisco    is  still 
trying  to  get   the   job   finished.      We're   still  concerned 
with  getting   the   system  up   and   running.      We  had  to  shut 
down   the  Muni   system   again   after   the   lawsuit   had  been 
filed  to   finish  the  work. 

And  what   that   shows,    what  the   inference   is,  is 
Stacy   intended  the   false   claim  to  be   false,    intended  to 
subm it    it,    and   then  vigorously   litigate   in   an  attempt 
to   force  San   Francisco   into  a  disadvantageous 
settlement   based   on  that   false   claim.      And  that's  one 
reason  why   the  numbers   are   obscure.      It's   hard  to 
figure   out .      We  didn't   catch   it   for  many,    many  months. 
And   the   timing   also   supports   the  con elusion  this   is  a 
false   claim  knowingly  submitted. 

Mr.    Stacy's   comments   that  the   city  refused  to 
negotiate   just   simply  aren't   true.      The  contract 
provided   for  a   ten-day   shut  down.      Because  of  problems, 
it  was   extended  to   14.      San   Francisco  was  more  than 
willing   to   negotiate   and  talk  about  problems   on  the 
job.      That  proves    it.      40   percent    increase   of   time  on 
the    shut   down,    yet   Stacy   didn't   do   that.      They  submit 
the   false   claim  and   litigated   on   that   false  claim. 

Stacy  has  written  materials,    and   I  believe  on 
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Firiday     I     macie     a     point,      San     Francisco     lias     never     paici  a 

dime  on  this  false  claim.  So  what's  the  big  deal?  San 
Francisco   hasn't   been  injured. 

One,    it    is   wrong   to   submit   the   false  claim. 
That's   our  underlying   principle  here.      And ,    two ,  we 
have  been  damaged   substantially  because   of   the  timing 
by  all   the   false   claim,    bringing   the   lawsuit.      The  work 
is   not  done.      We   have   been   litigating  over  two  years  on 
this   thing.      We  have  hundreds   of   thousands   of  dollars 
that  we   have   spent   on   attorney's   fees,  consultant 
costs,    other   litigation   costs.      Over  a   hundred  thousand 
dollars    for  sure,    maybe   $200,000  we  have  incurred 
because   of   this   false  claim.      So   to   say  we  haven't  been 
damaged   is   just   not   true.      We   have  been  damaged  by  a 
substantial  amount. 

This  gets  us   back  to  where   I   started,    that  the 
underlying  principle  here   is   that   it's  wrong  to  cheat 
San    Francisco.      Stacy   should   be   penalized  and 
disciplined   for  doing  that   because   if   Stacy   is  not, 
what  we  are  telling  Stacy  and  every  other  contractor  is 
that    it    is   okay  to  cheat  San   Francisco  because   if  you 
get   away  with    it,    good   for  you.      You  have  picked  up  an 
advantage   for  yourself.      It  made   extra  money   you  are 
not   entitled  to. 

And    if   you  get   caught,    there   is   no  downs ide 
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fcieoause     San     Francisco     is     not     going     to     do     anytliing  to 

discipline    you,    and    the    worst    that   can    happen    if  you 
get   caught   is   that  you   are   going   to  have  to  negotiate 
honestly,    which  you're   required  to  anyway.      And  that's 
not   right.      It   is  wrong   to   cheat   San   Francisco.  A 
preponderance   of   the   evidence  more  than   shows   that  the 
claim  was   knowingly   submitted.      A   false  claim  was 
knowingly   submitted,    and  Stacy   should  be  sanctioned 
because  of  that. 

Because   of   the   concern  with  Stacy   being  able 
to  avoid  a   sanction   by   incorporating  a   new  company  or 
transferring  assets   or  something,    what  we   suggest  is 
that  whatever   finding  there   is   against   Stacy  would 
apply  to  any  company   that   has   substantially  the  same 
owners,    officers,    principals,    or  directors   that  Stacy  & 
Witbeck  has.      Stacy   shouldn't   be   sanctioned  and  then 
allowed   just  to  create   a   new  company   and  continue  in 
business  doing  this   sort  of   thing   for  San  Francisco. 
That's   not   right.      That's   our   suggestion,    that  Stacy 
and  any   company  that   has   substantially   the   same  owners, 
officers,    principals,    or  directors   should  be  barred 
from  city  contracts. 

The    issue    is,    at   this   point,    how    long  should 
they  be  barred?     There   is   some  disagreement  between  Mr. 
Krueger   and  myself,    but   the  suggestion  that  we  have  is 
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trititr-     ttie     maximum     penalty     lue     imposecl     uncier  tnat 

Stacy    be    debarred    for    five    years,    but   with    a  provision 
that   Stacy  be   entitled   to  apply   for   reinstatement  at 
some   point   in   time,    perhaps   a   year,    two  years. 

At  that   point,    Stacy  can  come    in.      They  have 
ongoing   jobs   with   San   Francisco  now.      Stacy  could  come 
in  and   show,    "I   have  been   a  good   contractor.      I   am  a 
responsible  contractor.      My  performance   here,  my 
performance   in  other   jobs   not    involving  the  city 
established  that.      And  the  commission   --   I   guess,  at 
that  point   it  will   be  the  Transportation  Commission  -- 
would  be   able   to   reinstate   Stacy   at   some  period  of 
time,    if   they   are   able   to   establish  that   they  are  a 
responsible  contractor.      But   I   cannot   over  emphasize 
that   Stacy  must  be  disciplined,    should  be  punished  for 
this   conduct.      It   is  wrong.      It  cannot   be  countenanced. 

And  unless   there   are   questions,    that's  my 
presentation. 

PRESIDENT  YU:  So,  in  reference  to  your  last 
remark,  the  five-year,  you  agree  with  George  that  there 
is  no  discretion  by  this  commission,  that  the  five-year 
is  what  should  be  imposed,  if  we  are  to  impose  any 
sanction  on  disbarment,  but  that  the  commission  has  the 
option  to  truncate  that  five-year  by  permitting  Stacy  & 
Witbeck  to  be   reinstated   in  a  period  of   less   than  five 
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y  e  a  r-  s  ? 

MR .    SPELLBERG :       I    don't    agree   with  Mr. 
Krueger.      I    think    it's   an   open   question,    and  both 
interpretations   can   be   argued,    but  to  avoid  that  issue, 
my  suggestion   is   the   five-year  penalty,    which   coitipl  ies 
with  Mr.    Krueger's   assessment   of   the   statute   plus  the 
option   for  Stacy  to  come  back  in  for  re instatement .  I 
think   it   is  very   clear   the   commission  can  impose 
conditions   or   provisions  on  that   five-year  penalty,  if 
it   so  chooses . 

PRES I  DENT  YU :      Thank  you . 

Comm iss ioner  Miller. 

COMMISSIONER   MILLER:         I    just   wanted   to  hear 
what  Mr.    Krueger  had   to   say  with   regard  to  those 
comments . 

MR .    KRUEGER :      Comm iss  ioner   Miller,    just  to 
clarify  our  points,    sometimes  when  a   client  asks  a 
question,    you  can   find   a  case   precisely   on  point  that 
interprets   that   statute   in   this  particular  case.  That 
doesn't   exist   in  this  case.      And   so  what   I  am 
suggesting  on  the   language,    you  have   to   look  at  6.45, 
at   the   language  of   6.45,    and   it  does   not   seem  to  give 
the   commission  discretion. 

I    do   not   have   any   dispute  with   Mr.  Spellberg's 
suggestion  of    imposing   sanctions   and  allowing  the 
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L_onti."ac-t<j>ir     to     come     beick     in     a     cerrtain     peirioci     of     time  to 

reapply.       If    that's    your    question,    I    have    no  problem 
with   that   at   all.      But   I'm   saying   there   is   no  case  law 
in   point  that  has    interpreted  this   section   of  the 
Administrative  Code.      So  what  we   are    faced  with   is  just 
interpreting  the   language.      And  my   interpretation  is 
that    it   says   "five  years."      It  doesn't   say   "up  to."  It 
doesn ' t   seem  to  give   you  discretion. 

PRESIDENT   YU:      Thank  you. 

COMMISSIONER  MILLER:      Thank  you 

PRESIDENT  YU:      Are  you   finished,  Geoff? 

MR .    SPELLBERG :       Yes ,    I  am. 

PRESIDENT  YU:      Thank  you. 

Mr.  Smith. 

MR.  SMITH:  The  way  we  would  like  to  proceed, 
with  your  permission,  is  Mr.  Stacy  has  asked  to  make  a 
few  summary  remarks,    and  then   I   would  follow  him. 

PRESIDENT   YU:      That's  fine. 

MR.    SMITH:      Thank  you. 

PRESIDENT   YU:      Mr.  Stacy. 

MR  -    STACY :      Commissioners ,    since   the  last 
meeting   on   the   27th,    I   have  done  some   soul   searching  to 
find   out   and   to   try   to    figure   out   why   we're   here.  I 
still   believe   that   the  city  did   not,    and  they  did  fail 
in  addressing  our  requests   for  changes   during  the 
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piroject.  But     i     also     'ji\n     retleut     oii     tlie      tatjt     that  raayfc>e 

we    lost    control    of    the    project.       We    should    have  spent 
more   time   pursuing   our   differences   on   the   job.  We 
should  have  gone   over  possibly  the  changes   and  the 
issues   that  we  presented  and   our  claim. 

At   that   time,    we   believed  that  we  were  doing 
what  we   had  done   on  previous   jobs   in   addressing  the 
issues.      And   I   think  that   the   testimony   from  Mr.  Brandt 
and  Mr.    Chee   shows   that   this   could  be  considered  a 
typical   pursuit   of   a  claim. 

I   sincerely   apologize   for  the  mistakes   in  our 
claim.      I   am  also   sorry   for  the  damage   that  has  been 
caused  by   our   claim   in   our   relationships  with  the  city 
departments ,    which  we  have  been  working  with  over  the 
past   years,    and  myself   over  a   30-year  period.      I   am  not 
a    lawyer,    and   I   don't  even  try  to  be   one.      I  reviewed 
Mr.    Spellberg's   legal   analysis,    and  most  of   if  goes 
over  my  head.      He  did  say  that  I   lied  and  that  Stacy  & 
Witbeck  was   not   a  good  contractor.      I   could  comment  on 
this,    except   I   will   only  say   that   our  record  has  to 
speak   for   itself   and   not  on  the  opinion   of   a  person 
like  Mr.  Spellberg. 

He  did   say   that  this    false   claim   item  cost  the 
city  hundreds   of   thousands   of  dollars.      Actually,  he 
pursued   it,    and  we  only  defend   it.      The   large  amounts 
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of      1  &<j&  X      fees     of     Stacy     &     w  3.  t.  I_.  <i2     1 .     .1  r  i  (1     1 1 1  e     City     o  t  San 

Francisco    was    caused    by   Mr.    Spellberg's    refusal    to  act 
in   good    faith    and   settle   this   claim   over   two   years  ago. 
He  knows   that  we   would   have  made   a   fair   settlement,  but 
he   stated    initially  that   the   city  would  never  settle 
this,    and   it   had   to  go   to   trial.      His   attitude  cost 
Stacy   &   Witbeck  and   the   City   of  San   Francisco  well  over 
$600,000. 

He  mentioned   that   I    lied  when   I   spoke  about 
going  to   legal   claims   against   the   city.      We  have  filed 
claims.      One   of   the   reasons   that   claims   are   filed  is 
because   of   the   inability  of   the  city  and  the  contractor 
to  get   together  within  the   specified  time.      We  do  have 
another   legal   claim  going   on  now.      I   don't   know  of  a 
claim  on  South  Embarcadero.      No  one  has   informed  me.  I 
don't   think  we  have   one   on  there.      We  are  actually 
working  vigorously  with  the  city   on   that  project  to 
accelerate   the   job,    and  we   have  made   our  deals  and  so 
forth  and     given  up   some  of  our   rights   in   order  to  do 
it.      So   I   don't   know  what   he   is   really   talking  about. 

But  we  are  protesting  a   job.      I   don't  believe 
that's   like  a   claim.      That's   a   thing   that   we    feel  like 
that  we're   not  being   treated    fairly.      I   guess   if  you 
say   that,    we   have   been    involved   with    lawyers   at  various 
times.      But  we  have   never  been  to  court.      I  have  never 
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been     to     court     on     an     item,      except     one     a     long     time  ago 

with    another  contractor. 

In   conclusion,    I    will    put   this   one   question  to 

the   commissioners.      We  were  directed  by  the   city  to 
submit   our   legitimate  changes   as   a  claim.      This  is 
different   from  what  the  specification  says.  My 
question   is,    why   didn't   the  city   ever   address  the 
issues?     He  mentioned  that  Mr.    Highfill   was   still  there 
in   1993.      I   think   if   you  refer  that  Mr.    Highfill  quit 
soon   after   this   job,    went   overseas,    came  back,    and  he 
never   spoke   to   us.      We   tried   various   means   over  the 
years,    over  the   last  two  years,    to  get  somebody 
interested   in  talking  to  us   about   a   claim.      Stacy  & 
Witbeck   never   knowingly   submitted   a    false   claim  and 
never  committed   intentional    fraud  against   the   City  of 
San   Francisco.      The   error   in  our  claims   are  mistakes 
and   mistakes  only. 

I   again   apologize   for  these  mistakes, 
omissions,    and  misunderstandings   caused  by  our  claim 
submittals ,    and  respectful ly   request   that   the  PUC 
Commissioner  takes   into  consideration  the  many  years  of 
good   service   and   savings  that   Stacy   &  Witbeck  has  given 
the   City  of  San  Francisco.      We  ask  you   not   to  debar 
Stacy   &   Witbeck   from   future  contracts  with  the  City  and 
County   of   San  Francisco. 
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'I'  li  a  n  k:     y  o  t.i  . 

MR.    SMITH:       Madam    President,    honorable  members 
of  the   comin  i  s  s  i  on ,    the   City  Attorney,    as  he  has  stated, 
was   required   to  prove   his   case  by  a   preponderance  of 
the   evidence.      So   let's   look  at  what   the  evidence 
shows . 

First,    let's   look  at   the  direct  evidence.  Mr. 
Stacy,    Mr.    Pouley,    and  Mr.    Rickles   all   have  submitted 
sworn   statements  to  you   proving  that   there   is   no  intent 
to  defraud.      And,    specifically,    I   would   invite  the 
commission's   attention   first  to  the  declaration  of 
David  Stacy,    Paragraph  5. 

In  Paragraph   5,    Mr.    Stacy  declared  under 
penal ty  of  perjury,    "The   claim  that   is  the   subject  of 
this   proceeding  was   developed  by   an  employee   of  Stacy  & 
Witbeck  who  had  previously   successfully  processed 
claims   through  the  negotiations  process  with  the  City 
and   County  of   San   Francisco.      The  employee  entrusted  to 
develop  the  claim,    Aaron  Rickles,      had,    in  my 
experience,    been   a   competent   and   honest  employee. 
Aaron  Rickles   had  previously  worked  with  the  city  to 
resolve  differences   between  Stacy   &  Witbeck  and  the 
city    in   other   jobs.      I    never   heard   a    complaint   on  these 
other   jobs    from   any    city   employee   that   Aaron  Rickles 
was  dishonest  or  had  ever  presented  a   false  claim. 
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urtde  rs  t  a  nd     that     there    were     eiriroirs     in    methoclology  vised 

to  calculate  lost  labor  hours  in  the  claim.  Had  the 
error  in  methodology  been  brought  to  my  attention,  I 
would  have  directed   that   it  be  corrected." 

Then  going   to   Paragraph   10   of   his  declaration, 
Mr.    Stacy   declared,    "Stacy   &   Witbeck  has   a   policy  of 
not  presenting  false  claims  to  its  clients   for  payment. 
I   have   always   instructed  my  employees   in  charge  of 
making  cla  ims  that  claims   are  to  be  based  on   facts  and 
are   to   be   correctly   calculated.      I   have   never  knowingly 
subm i tted   an   inflated   or   incorrect  claim  to  any  client 
of  Stacy  &  Witbeck,    including  the  City  and  County  of 
San   Francisco . " 

And  going  to  the  declaration   of  Mr.  Rickles, 
Paragraph   9   on  Page   3,    the   last   sentence,  after 
discussing  the  claim  methodology  and   so  on,    he  states 
that,    quote,    mistakes  were  made  with   regard  to  quantum 
for  the  manhours  depicted   in   Exhibit   2.      These  mistakes 
were   not   intentional   on  my  part  or  on  the  part  of  my 
assistant.      It  was  an  oversight." 

And,    finally,    in   the  declaration   of  Keith 
Pouley,    Paragraph   2,    he   states,    quote,    I   was  the 
computer  operator  who  generated   the  spreadsheets 
labeled   K-A  and   K-2   which   became  part  of   the   claim.  I 
understand   there  were  mathemat ica 1   errors   in  the 
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designation     of     cirew     hours      in     those     clocuments.  The 

mathematical    errors    contained    in    those    exhibits  were 
entirely   unintentional    on   my   part.      To   my   knowledge,  it 
has   always   been  the  policy   of   Stacy   &   Witbeck  to  submit 
accurate  contractor  climbs.      I   have   never  been 
instructed  to   submit   an   inflated   claim."     Thus,  the 
direct   evidence   supports   Stacy   &   Witbeck's  innocence. 
A  mistake  was   made   and   nothing  more. 

Second,    looking  at   the  claim  document 
itself  before   I   get   there,    on  the  very   first  page  of 

the   claim  document,    in  the   very   first  paragraph,  it 
states   that   these   are  preliminary   numbers   only,  not 
final   numbers.      It   states   specifically   that  this   is  a, 
quote,    preliminary  breakdown  of  damages,  unquote. 

Moreover,    looking   at   the   last  page  of  the 
cla  ims   submitta 1   where    it   says  what   the   contractor  is 
looking   for  here,    it   states,    "In   order  to  assure  the 
city   that   the   contractor's   claim  costs   are  not 
inflated,    we   had  proposed  that  payment   be  made  by  the 
city  based  on   actual   proven  costs   of   the  work  utilizing 
recognized   accounting  principles  with  markups  in 
accordance  with  the   accounting  principles  promulgated 
by   the   California   Department   of  Transportation.  This 
would   tend   to   fairly  place   the  parties   in   the  financial 
position  to  which  each  would   have  been  entitled  where 
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theire     &  ir  &     no     oontract     disputes     a  n  ci     would     tuirtner  ensure 

that    the    city    pay    only    market    value    for  services 
rendered   to   the   city   by   the   contractor.      It    is  our 
desire   that   an  equitable   settlement   be   achieved  by  way 
of  the   negotiations  process,    and  we   request  that   such  a 
process   be   seriously   considered  by  the  city." 

PRESIDENT    YU:       Mr.  Smith. 

MR .    SMITH :       Yes . 

PRESIDENT  YU :      That   begs   to   the   question  we 
had   asked   in   the  previous   hearing,    which  was,    if  that 
was    a   preliminary   or   contained   error    in   the  preliminary 
false   initial   claim,    why  was   there  not   either  a 
r esubmi ss i on  or  a   final   claim  put  in? 

MR.    SMITH:      The    reason    is   this.      We  did 
prepare   a   corrected   claim,    and  are  prepared  to  pursue 
that    in  court.      What  we  were   told  after  this  was  sent 
in,    though,    by  the  city   and  by  the  City  Attorney's 
Office   is   that   regardless   of   what  we  submitted, 
regardless   of   anything  we   did,    we  were   not  going  to  get 
paid   one  dime    in   connection  with   this  project   above  our 
contract   price.      In    fact,    we   were    not   going   to   get  paid 
our  original   contract  price,    and   if   the   city  was  going 
to  pay   a   dime  more,    it  was  going  to  be   only   in  court 
after  the   appeals   process  had  been  exhausted.  That's 
the  situation. 
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The     city     tooR     a     "see     you     in     court"  attitvicie. 
At    that    time,     we    were    in    litigation    when    we    found  out 

about   the   claim.      We   did  have   a   revised   claim.  That's 
what   we   are  pursuing   in   litigation.      That ' s  what  we 
have  been  pursuing   in   litigation,    and  given  the  fact 
that   the  city  had   no  desire  to  negotiate   it,    had  no 
desire   to  do   anything  with    it,    what    it  essentially 
became   is   the   claim  we  were  going  to   submi t   in  court . 

Now,    Mr.    Spellberg  never   asked   in  discovery  to 
see  what  our   claim  was,    so  we   never  provided   it  to  him 
until  the   first  time  we   provided  this   to  the  city  is 

when   the  city   said,    "Okay."      And   this  was   just  before 
the   third  trial   date   in   this   action.      The   city  said, 
"Okay."     And   after   losing   the    false   claims   issue   in  the 
court   and   losing   some   DBE   issues   in  the   court,  they 
said  the  city,    you   folks   came   to  us   and   said,    "We 11, 

we  might  be  willing   to  negotiate"   at   that  point. 

At  this   point,    we  did   show  the   revised  claim 
to  the   city's   expert,    Mr.    Probert,    and   that's  what  was 
negotiated   from.      And,    in   fact,    what   that  did  is 
essentially  take   the  original   claim  and  defined  the 
factors   that   should    have   been   put    into   the  original 
claim,    the  percentages,    50   percent   inefficiency  for 
this,    50   percent,    75   percent    for   this   as  the 
inefficiency   factors   for  the   loss   of  productivity.  And 


ADAMS    CONVENTION    REPORTING       (415)  472-0350 


_L 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
2  1 
22 
2  3 
24 
25 


tliat     was     eicroepteiJ     by     the     crity's     exipert     and     was  vised. 

In  his  determination,  an  amount  should  be  paid  to  Stacy 
&   Witbeck   in  addition  to  his   original   contract  price. 

PRESIDENT   YU:      Was   the   same   methodology  used 
in  this   amended  claim?     Was   the   same  methodology  used? 

MR.    SMITH:      It's   essentially  the  same 
methodology   in   that   crew  hours   are   figured   out,    and  the 
total   cost   of  the   crew,    but  then   a   column   is   put  in 
that  was   omitted   from  this   one,    which   is  the  percentage 
factor  of   inefficiency.      In  other  words,    for  example, 
one   of   the   claims   has  to  do  with   the   fact   that  the 
plans  don't   show   some   angle   iron   in  the   concrete  that 
made  demolition  work  more  difficult,    and  once   they  get 
into,    once   they  start  doing  the  demolition  work,  they 
run   into  all   this    iron,    which  makes   it   impossible  to 
simply  break  up  the  concrete   and  take   it  out.  They 
also   found   that  the  hair  pins  were   in  a  different 
direction,    which  made   it  more  difficult. 

Well ,    it's   not   something  where   it   stops  the 
work   totally    for    a   period   of    time,    but    it    renders  the 
work  much  more   inefficient.      So  what   needs  to  be  done 
is,    you  apply   an   efficiency   factor  to   it,    say  50 
percent   more    inefficient   or   whatever   the    factor  should 
be.      And   that's,    in    fact,    how   the   original    claim  should 
have  been  done   if   that   col umn  had  been  put   in  that  Mr . 
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Stacy     testified     Had     t>een     Xeft     out,      and,      in     fact,  that's 

the    way   we're    proceeding   with  it. 

PRES IDENT   YU:      That    seems   a   pretty  major 
error.      I   mean,    like   some   of   what   the  testimony  has 
been,    that   it   was   a   computer   error,    and   that    it  was 
just   a  minor   oversight,    to  totally   forget   to  put    in  a 
whole   column   of    factors,    that's   a   little  more   than  just 
a  little  hiccup. 

MR.    SMITH:      I   agree   that   this  was   a  major 
error.      I   agree  with  that. 

PRES IDENT  YU:      Especially   for  someone  who  has 
been  such  an  experienced  claims  preparer. 

MR,    SMITH:      He   is   not  an   experienced  claims 

preparer . 

PRESIDENT   YU:      He   testified  -- 
MR.    SMITH:      He   has  had  very   few  claims. 
PRESIDENT  YU:      Mr.    Rickles   has  -- 
MR.    SMITH:      Mr.    Rickles   has   had   a    lot  of 
PRESIDENT  YU:      30   years   of  experience. 
MR.    SMITH:      In  the  construction  industry. 
That's   correct.      But,    I   mean,    he   manages   jobs.      He  does 
scheduling   work  and   that   sort   of   thing.      What  happened 
is   --  you   know,    I   say  this   should  have   been  caught . 
It's   basically   a   negligence.      Somebody    should  have 
looked   at   it   and  during  the  review  should  have  seen  it, 
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anti,      as     M  r  .      Hoshino     said     in     hi.3     cleclaration,  one 

problem    is,    when    you    use    a    computer    to    generate  the 
numbers ,    you   aren't   then,    as   when   you   do    it   by  hand, 
you   are   not  going  back  and   saying,    "Well,    this  doesn't 
make   sense   because   our  crews  weren't   75   percent  or 
whatever."      But  you   just  count  on   the  computer  to 
generate  the   numbers.      You   don't   necessarily   see  that 
something  has   been   left  out. 

Anyway,    in   terms   of   exactly   how  the  error 
occurred,    unfortunately,    the   error  got   raised   so  late 
in   the   process  that   nobody   has   --   you  know,    this  is 
three  years   later   ~-   nobody  has   an   accurate  reflection 
of  what   they  were  thinking   at   the   time   and  what  was 
going   on  at  the  time.      You   say  we   never  presented 
evidence  on  that.      It  has   been   so   long,    we  really 
can't,  unfortunately. 

But,    anyway,    with  your  permission,    to  get  back 
to  this   point.      On  the   last  page,    what  we   are  basically 
saying,    this    is  basically  preliminary  numbers ,    and , 
again,    the   job  wasn't  even   over  at  this   point,    so  in 
fact,    the   claim  numbers   --  we   have  claims   that  go  on 
after  that,    and  that's   something  that,    except  recently 
when   you    folks    indicated   some    interest    in  settlement, 
those   were   not   presented   to   the   city,    either,  because 
the   city  said,    "See  you   in   court.      We're  not   paying  a 
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So,    anyway,    what    Stacy   was    asking    in    this  is 
for  a   negotiation  process   and  an   audit   of    its  claim. 
Unfortunately,    that   never   happened.      The  city  decided, 
"We 're   not   going   to   negotiate.      We're   not   going  to  look 
at   it.      And  see  you   in  court."      It  was   not  presented  as 
a    final   claim.      It  was   not   presented   on   a   take   it  or 
leave   it  basis.      It  was   simply   a  preliminary 
calculation  submitted   for  discussion   and  audit. 

Third,    I   would   note  that   you  have  heard  a 
1 arge  number   of   empl oyees ,    labor  officials,  and 
minority  contractors  testify   to  Stacy   &  Witbeck's 
integrity   and  honesty.      They   also  testified  what  a 
disservice   it  would   be   to  the   commun ity   to  debar  Stacy 
&  Witbeck. 

And,    fourth,    two   city   employees  testified, 
took  time   off   their  busy  schedules  to  testify  here. 
Mr.    Chee  spoke  to  Stacy   &   Witbeck's  collaboration, 
cooperation,    and   consideration   in  performing   the  Upper 
Market   Street  project.      Mr.    Brandt   testified   to  Stacy  & 
witbeck's  honesty   and   its  good  working  relationship 
with   Stacy   &   Witbeck   and   the   fact   that   Stacy   &  Witbeck 
had   saved   the   city  millions  of   dollars   on   projects  he 
was    involved  in. 

These  city   employees   testified  here   on  their 
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t3wn     initiative.         We     could     not     ana     dici     not  subpoena 

them.       They    spoke    their    own    words.       We    tJid    not  prepare 
them   or   any   of   the   witnesses   you   heard   testify,  and, 
indeed,    we're   not   sure  what   they  were  going  to  say. 

Now^    what  evidence  does   the  City  Attorney  have 
on  the   intentional   submission   of   a   false  claim?     He  has 
Mr.    Van  Wagenen's   opinions.      Now,    even  Mr.    Van  Wagenen, 
however,    did  not  testify  that  there  was  any  intentional 
misrepresentation.       Indeed,    when   Mr.    Van  Wagenen 
testified   in   his  deposition,    portions  of  which  were 
included   as  part   of   the   City  Attorney's   submission,  on 
Page   162,    he  testified   that  he  could   not  express  the 
opinion  that   the   errors  were   intentional.      He  was  asked 
specifically   on   Line  11: 

"Question:      Okay.      Is   it  your  view 
that   they  were   not   errors,    but   they  were,  in 
fact,    intentional  misrepresentations? 

"Answer:      No,    I   can't  offer  that." 
So  even  the   city's  own  expert,    the  only 
witness  the  city   presented  does   not   support  the  city's 
argument   that   there   was    an  intentional 
misrepresentation . 

If  the   PUC   is   seeking  to  protect   the  treasury 
of   the   city    in   this   action,    then    I   believe    that's  a 
laudable  goal.      However,    the  unchallenged  testimony  of 
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Ml    .       f.<r.in<dt      .anJ      Mt".       Stacy      is      theit,       in      fiict,       Staoy  fi. 

witbecJc    has    saved    the    city    millions    of    dollars,  and 
without   Stacy   &   Witbeck,    there   is  going  to  be   only  one 
real   contractor  bidding   on   city   jobs,    Homer  J .    01  sen . 
And  granting   an  Olsen  monopoly  will   not   protect  the 
treasury,    but  will,    in  fact,    cost  the  city  dearly. 

The   city  has  presented  the  test imony  of  one 
man,    a   person    from  the   East   Coast   hired   to  take  the 
city's   position   in  the   litigation.      And   even   he  did  not 
express   the  opinion   that   any   intentional   error  was 
made,    even  when  he  was   challenged  to  do   so   by  Mr- 
Walker. 

In  contrast,    Stacy   &   Witbeck  has  presented 
direct   evidence   that   the   error  was  the   result  of 
innocent  mistake,    not   fraud.      The  claim   itself  says 
it's   preliminary    in   character,    not   final.  Numerous 
witnesses,    from  city   employees  to  minority  contractors 
to   labor  officials,    have  testified  to  Stacy   &  Witbeck's 
honesty.      No   one  was   found  by  the  city   to   impune  Stacy 
&   Witbeck's   character   or  the  quality   of   his  work. 

Now,    Mr.    Spellberg  seems  to   argue   that  you 
should   somehow  debar  Stacy  Witbeck,    even   if  Stacy 
&   Witbeck  did   not   intentionally  make   a    false   claim.  It 
seems   to   argue   that    they   should   be   debarred   and   put  out 
of   business   for  purely  unintentional   errors   in  one 
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pireliiDinai-y     calculation     of     damages.         He     is,      in  effect, 

asking    you    to   destroy   Stacy    &    Witbeck,    to    throw    out  of 
work   a    hundred   or   so   employees   of   Stacy    &   Witbeck,  the 
majority  of  whom  are  minorities,    to  destroy  a  union 
contractor  who,    as  you  heard,    is  well   respected  by  the 
unions   as   being  honest   and   fair  and   a  good  contractor, 
to   ruin   a   number   of   local   minority  contractors  who  you 
heard  testify  depend   on  Stacy   &  Witbeck  to   stay  in 
business,    and   to  destroy   a   local   contractor  who  has  a 
long   and  good   relationship  with  the  city,    and  who  has 
saved  the   city  millions   of   dollars   on  the  city's 
construction  work,    to  do  all   of  this   because   of  an 
unintentional   error   in  one  preliminary  breakdown  of 
damages.      I  would   submit   that   that  would  not  be 
j  us t  ice . 

Stacy   &   Witbeck  apologizes    for   the   errors  in 
its   preliminary  calculation.      The  city   has   put  Stacy  & 
Witbeck  through  the   ringer   in  bringing  this  proceeding 
and   in  the   lawsuit  with   regard  to  these  errors.  It 
would   not  be   fair  or   just,    however,    to   Stacy   &  Witbeck, 
to   its   employees,    to  the   local  minority   contractors,  to 
unionized   labor   in  the   city,    or  to  the   city   itself  to 
put   Stacy    &   Witbeck   out   of   business   because   of  purely 
unintentional   errors    in   one  preliminary  calculation.  I 
would,    therefore,    respectfully  request   that  the 
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c--<i>inmj.ssion     tuJe     .acjainsti     the     charges     macJe,      and     I  thank 

you    for    your  attention. 

PRESIDENT   YU:      Thank  you. 

MR .    SPELLBERG :      A  brief   rebuttal   to   some  of 
Mr .    Smith • s  comments .      The   one   thing   I   didn't         we 11, 
I   didn't  hear   a   number   of   things,    but   one   of   the  key 
things   I   did   not   hear   in  Stacy's   closing   remarks  was, 
why  did   they   file  the   lawsuit   before   the  job  was 
finished  and   right  after   the   false  claim  was  submitted? 
The  comments  were  that   San   Francisco  took  an  attitude, 
"See   you   in  court."     Not   true   at   all.      We  were   in  court 
before  the   job  was  done  because  Stacy  brings   a  grossly 
inflated  claim,    files  a    lawsuit,    and  very  aggressively 
litigates   that   lawsuit.      In   fact,    there  were  early 
settlement  discussions   between  Mr.    Smith  and  myself 
that  were   not   productive.      He   told  me  Stacy  was  looking 
for   substantial   money  on  the  contract.      That's  neither 
here   nor  there.      That  doesn't   excuse   the   filing  of  the 
false   claim . 

And,    as   I  mentioned  before,    the  circumstantial 
evidence   that   Stacy   didn't   even   talk   about    in  its 
closing   remarks,    why  did  they    file   this   lawsuit  before 
the   job  was   even  completed?     The   answer   is,    it  was  an 
attempt   to   use   the    false   claim   to    force  a 
disadvantageous   settlement   on  San  Francisco. 
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intentional."      Mr.    Van   Wagenen   can't    tell.       Unless  he 
is   a   mind   reader,    he   can't   say,    "Oh,    yes.      They  formed 
this    intent."     All   he  can  do   is  tell   you  what   they  did 
and  what  his   opinion   is   of   what   they  did.      And  what  he 
said  was,    "This  methodology   is   never  used.      I  have 
never  seen   it.      It   is  going  to   lead   to  inflated 
numbers ,    and  with  their  experience,    they  knew   or  they 
should  have  known   that   they  were   submitting  that  false 
claim,    that  there  was  an   intentional  submission." 

As   I   mentioned  before,    it's   almost  impossible 
to   find  direct  evidence  of   fraud.      Nobody  ever  writes 
down  that   kind  of   thing,    "I    intend  to  cheat   so  and  so." 
Nobody  writes   that  down.      It  has   to  be   inferred  from 
the   circumstantial   evidence  about  their  conduct  in 
submitting  the  claim,    their  conduct   after  the  claim. 
And   there   is  more   than   sufficient  evidence   to  address 
that . 

Stacy,    in  his   closing  remarks,    never  addressed 
the   issues  with  the  declarations   of   their  three 
experts,    particularly  Mr.    Walker,    I   believe,    the  most 
prudential   person   there   in  what  they   submitted,  doesn't 
even   read  the  claim,    doesn't   even   address   the  claim, 
makes  no  effort  to  discuss  why   it   is  unintentional. 
All   Stacy  had  done   is  point  to  the  conclusory 
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statements,      ■' we     m  a  U  e     mistaKes,      ana     we     didn't     m     a  n  to." 

And    even    that    evidence    is  conflicting. 

Mr.    Rickles    and   Mr.    Pouley   didn't    say,    "Oh,  we 
forgot   to   add   a  column.    This  was   an   oversight.      It  was 
a   new  computer  program  or   something,    and  we   forgot  a 
column."     This   is   the   first  time  we  have  heard  that. 

We  have  heard,    oh,    they  have   a   new  claim,  a 
correct   claim  that   they   submitted   later.      I   have  never 
seen   it.      I   have   never  heard   that   there  was   a  new 
claim.      Although   they  did   talk  with   our  consultant,  I 
don't  know   if   they  gave  him  a   new  claim.      If   there  was, 
that   should  have   been   submitted   in  defense   of  their 
action  here.      "Well,    here's  the  claim  we  actually 
intended   to   submit,    and   then   this   shows   why  we   made  an 
unintentional   error."     This   new  claim,    this  correct 
claim  wasn't   submitted  here.      I   have   never   seen  it. 
And  we   have  been   in   litigation   for  years. 

Stacy  has  also   not   addressed  nor  offered 
evidence  to   show  how  they  were  going  to  prevent  this  in 
the   future.      "Okay.      We   have  made   a  mistake,    but   now  we 
have    identified  our  problem,    and  we   are  going  to 
correct   that."     That  would   be   another   indication,  "Yes, 
This   is   an  unintentional   error.      Something   in  our 
process  was  wrong,    and   now  we   have  caught   it.      We  are 
identifying  that   process,    and  we're  going   to  correct 
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it.  "         None     of     that.         J  >j  s  t     a         o  n  c  1  u  s  o  r  y     statement,      "  vj  e 

did    not    mean    to   do    it."      That    doesn't    overcome   all  the 
other  evidence   showing   it  was   an  intentional 
submission . 

There  was   a   comment   that   the   city   is   going  to 
be   facing   a   Homer  J.    Olsen  monopoly   if   the   ruling  is 
against  Stacy  here.      That    is   not   a  consideration. 
There   is   no   justification.      Even    if   it  was   true,  which 
is   it   is  not   for   lots  of   reasons,    it   is  no 
justification   for   al lowing   Stacy  to   submit  false 
information  to  San   Francisco.      Just   because   --   even  if 
Stacy   is  the  most   sterling  contractor  we  have,  that 
doesn't  give   them  a   license  to  cheat   San  Francisco. 
That   should  not  be   an   issue   in  your  consideration. 

Finally,    the   last   point   I  would   address  I 
believe   is   by  Mr.    Stacy.      He   said   that  we  directed 
Stacy   to  submit   legitimate   changes  through  this  claims 
process   to  San   Francisco.      If   that  were   so  it 
probably   is   true   --   Stacy   should  have  submitted 
legitimate   changes,    legitimate  claims  that   it  had. 
Stacy  did   not  do   that.      Stacy   said,    "Well,    we  had 
problems  dealing  with  the  city.      There  were  problems." 
Well,    the   reason,    of   course,    Stacy  brought   a  lawsuit 
before   the   work   is   even    finished.      Before   the   work  is 
even   finished,    there   is   a   lawsuit  on  this   false  claim. 


ADAMS    CONVENTION   REPORTING       (415)  472-0350 


1 
2 

3 
4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
2  3 
24 
25 


Right     away,      S  e>  n     F  ir  a  n  c  i  s  c  o     gets     in     the  litigation 

mentality.  We  have  got  a  lawsuit.  We  have  to  treat  it 
as   a    lawsuit . 

So  Mr.    Stacy's  words   do   not   hold   up  under 
scrutiny  because  he  was   asked  to   submit   a  legitimate 
claim.      He  didn't  do   so,    and  he  did   it    in   such  a 
fashion   that   it  was  difficult   for  San   Francisco  to  deal 
with  because   they  brought   the   litigation   and   used   it  as 
part   of  their   litigation,    again,    more  demonstration 
that    it  was   a    false   claim   knowingly   submitted.  The 
"see  you   in  court"   attitude  was  Stacy.      Stacy,  they 
don't  address   it   anywhere .      Why  did  you   bring   a  lawsuit 
before  you   even   finished  the   job  and  based   it   on  the 
false   claim?      They   can't   answer   that   because   the  claim 
was   knowingly   submitted   to  try  to   force   a  settlement. 
And  that's   all    I   have.      Thank  you. 
PRESIDENT  YU:      I   am  going  to  allow  Mr.  Smith 
final   rebuttal,    and   then  we  will   close   argument  and 
allow  public  comment. 

MR.    SMITH:      Just  to  address   the   subject   of  why 
the   lawsuit  was  submitted,    the   "see   you    in  court" 
attitude  by  the   city  didn't   start   after  we  submitted 
the   lawsuit.      It   started  before  that.      In   fact,  it 
started  as   it  was   testified   to  and  as   indicated   on  the 
first   job  meeting  between  the   city  and  Stacy  where  they 
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said,      "We     know     there     aire     going     to     toe     changes     on  the 

job.       We    know    there    is    going    to   be    extra   work,  and 
you 're   not  going  to  get  paid   a  dime   for  it." 

And   at  that   point,    if   Stacy  had  come  to  me,  I 
would  probably  have   told  them  to  walk  off   that   job,  but 
he  didn't   come  to  me,    and  he  proceeded   to  do  all  that 
extra  work  and  all   that   change  work.      And   then  the 
problem   is,    he   is   out   of  a   lot  of   money,    and   also  his 
subcontractor,    Kingston   Electric,    is   out  of   a   lot  of 
money  because   a   lot   of   the   problems   have  to  do  with  the 
electrical   drawings,    specifically   the  overhead 
cantinary  work  that  powers   the  transit  vehicles. 

And  the   litigation   is   a   long  road  to  get  to 
court.      I   mean,    we  haven't  gone  to  court  yet,  even 
though   it  was   filed  back  then,    and  the   idea   of  filing 
the   suit  when  we   filed   it  was,    the  city  has  indicated 
they   are  never  going  to  pay  a   dime  on   it.      We  have  been 
hurt  badly.      In   fact,    Kingston,    as  shown  in 
declarations   that  were   filed   early   in  the   action,  was 
business  was  being   seriously  hurt  by  being   out  hundreds 
of  thousands   of  dollars    in  connection  with   the  drawings 
that   had  been   issued,    that   were  defective,    and   the  idea 
was  to  try  to  get    it  to   court   as   soon  as  possible, 
since  that  was  the  city's   attitude,    that  that  was  the 
only   time   it  was  going   to  pay,    was   in  court. 
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XhanK  you. 

PRESIDENT   YU:       Thank  you. 

I   would   now  open  this  hearing   for  public 
comment.      Do  we  have   any  speakers? 

SECRETARY   BOLDRIDGE:      I   don't   have  any 
indications   of  speakers. 

PRESIDENT  YU:      We  have  one,    Mr.    Plan th old. 

MR.    PLANTHOLD:      I'm   Bob   Planthold ,    and  because 
I'm  transit-dependent,    I   came   to  this  meeting  today. 
While  nobody   could,    from  the   general   public,  address 
the   issues   of   fact  and   the  voluminous  details   of  the 
contract,    I   wanted  to  talk  about  what   if   you   come   to  a 
judgment  that   there  has  been   fraud  and   it  has  been 
intentional,    and  therefore  what,    if   any,    penalty  would 
you   impose?     And   that's  where   I    feel   that  considering 
the   city's   continuing  multiple-year  budget  deficits  in 
a  variety   of  ways,    if  you   tried  to   find  a  very  light 
penalty   on  this   contractor  after  you  have   already  found 
them  possibly  to  be   intentionally   fraudulent,  that 
would  be   sending  a   contradictory  message   to  the  public. 
I    feel   that   looking   for   a   light  penalty  would   not  send 
an  appropriate  warning,    not   just   to   the   other  possible 
Hob son's   choice   of   a    rail    contractor,    but    to  all 
contractors,    whether   or   not   involved   in   rail  or 
transportation,    to  all   the  vendors  to  this   city  who 
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pr-oviide     supplies     an<3     seirvices,     tl-iat     if     you     cheat  the 

city,    you   will    be  punished. 

The   city   and    its   taxpayers    are    not   here  to 
prov ide   employment   for  any   agency,    group,    person,  or 
consortium,    and  therefore   I  urge  that   if  you   find  them 
intentionally   fraudulent,    you   don't   look   for  an  easy 
penalty.      I    feel   that  all   of   our  contractors   need  to  be 
on  notice  that   in  hard   times,    everybody  will   suffer  if 
they  are  causing  problems. 

Thank  you. 

PRESIDENT   YU:      Thank   you.      Do    I   have   any  other 

speakers? 

Would  you   identi  f y  yourself,  please. 
MR .    ROGERS :      David   Rogers,  Mendoline 
Construction  Company  - 

PRESIDENT   YU:       All  right. 

MR.    ROGERS:      I   have   listened  to  the  testimony 
on  both   sides.      And   I   think   if  your   intention   is  to 
send  a  message  to  the  public  and  the   rest   of  the 
contractors  that   the   city  will   not  tolerate   this  kind 
of  matter,    you  have   established  that.      But   to  disbar 
Stacy   &  Witbeck   from  bidding   for  the   City   and   County  of 
San   Francisco   is   like  to  kill   a  goose  who   is   laying  a 
golden  egg. 

Thank  you. 
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F-RESIOENT     Y  U  :  TlianK  ytju. 

Do   we   have    any    other    speakers?      Are    there  any 
other   speakers   who   wish   to  speak? 

MR .  WONG :  Panel,  I'm  a  native  San  Franciscan. 
SECRETARY   BOLDRIDGE:      Would  you  identify 

y our se 1 f . 

MR  -    WONG :      My   name   i  s   Lyman  K .    Wong .      I ' m  a 
native   San   Franciscan.      If   you  bar  Stacy   &  Witbeck, 
that  will   take   away   a   contractor   that   is  San  Francisco 
based,    and  there   is   going  to  be   a   lot  of   suffering.  I 
have  worked  with   this  company   for   a   long  time,  and 
there   is  going  to  be  high   unemployment.      And  we're 
trying  to  build   the   city.      I   have   always  worked  for 
Stacy   &   Witbeck   for  the   last   ten  years,    and   I  have 
always   thought  that   they  were   a  very   safe  company.  We 
always  have   safety  meetings.      We   talk  about  things,  and 
when  there   are  problems,    we  try  to  solve  them.      And  I 
think  you  guys   are   quibbling   about   a   small   amount  when 
they  have   done  so  much   for  the  city. 

PRESIDENT   YU:      Fraud    is    fraud,    Mr.  Wong. 
MR .    WONG :      I   don't  know  about  that.  That's 
something   that    I    don't   know   about,    but,    you   know,  there 
has   been   a    lot   of    --    like,    when   you   throw   away   a  friend 
like   a   contractor  that  works  with  the  city,    you  know, 
you   judge  him  on  their  past  record.      And  that's  how  I 
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get     r-id     of     a      friend,      you     Know.  If     t  h  e  x  r     past  credit 

was  not  good,  then  I  don't  talk  to  them  any  more.  But, 
you   know,    from  the  past,    they  have  been  good. 

So  that's   all    I   have   to  say. 

PRESIDENT  YU:      Thank  you. 

Are  there  any  other  speakers? 

Publ  ic   coininent    is    now  closed. 

We  will    first   address  the   issue   of  whether  or 
not   the   claim  has   errors   in   it,    and   I   think  there  has 
been   no  testimony  here  that  the   amount   submitted  was 
not   a  true   amount.      So   1  will    rule   that   the  claim 
itself    is    in  error. 

The   second   issue   then   is,    was   that  error 
submitted,    that  claim  submitted  with  the   intent  to 
defraud   the   City   and   County   of   San   Francisco?      I  would 
open   up  the   forum  now   for  discussion  to   any  of  the 
commiss loners  who  wish  to  comment   on  any  of  the 
evidence  presented  by  the   attorneys   or  any  of  the 
closing   remarks,    or   remarks  made   by  the  public  and  the 
testimony   that  was  given,    either   in  writing  or  by 
speech,    in   the    last   two  hearings. 

Who  wants   to  start? 

Commissioner  Jefferson. 

COMMISSIONER  JEFFERSON:      Well,  commissioners, 
the  question  before  us   is  one   of  whether  or  not  Stacy  & 
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WitJjeck:     is     submitting     a     false     claim     ana     wliettier     oir  not 

the    false    claim,     if    submitted,    was    knowingly    subm  itt ed . 
The    issue   of  whether   the  claim  was   false,    seems  to  be 
indisputable   in  that  Mr.    Stacy   in  his  testimony 
admitted  that  there  were  errors  in  the  claim  and  that 
he  had   known   for   quite   some  time   that  there  were  errors 
i n  the  claim. 

As   to  the   issue  of  whether  the   claim  was 
knowingly   submitted,    I   believe  that   it   is  the 
responsibility  of   every   contractor  doing  business  with 
the   city  to  provide   truthful   and  correct   information , 
even  when   submitting   invoices   or  claims .      Mr .  Stacy 
stated  that  even  though  he   knew  that   the  claim  was 
incorrect,    that  his   intent  was  to   negotiate  a 
settlement.      Well,    I    feel   that  no  matter         and  Mr. 
Smith  has   said  that   the  city   informed  Stacy   &  Witbeck 
that  they   would  not   negotiate   or  pay  on  the  claim. 

But,    in  my  view,    these  things  notwithstanding, 
it   is  the   responsibility  of  the  contractor  to  be  sure 
that   they   submit   correct   information,    regardless  of 
what  the  city  does,    regardless  of   anything   else.  If 
the  contractor  knew  there  were   errors   in  the  claim, 
then    the   contractor   has   an   ob ligation   to   correct  that 
because   even   if  the   intent   is   to   negotiate,    there  has 
to  be  a   factual   basis   from  which  to  start  negotiation. 
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Mjt.     Statiry     stated     thcit     even     thougli     there  were 

errors    in    the    claim,    that    his    intention   was    to  resolve 
it   through   negotiations.      He    seems   to    indicate   that  he 
was  posturing,   which   is  often  done  as  a  part  of  the 
process,    but   the   problem   is   that   in  order  to  negotiate, 
you  must  have   a   factual   basis   from  which  to  start 
negotiations . 

Generally,    the  way  these  things   are  done  is 
that   a   contractor  with   a   claim  will   submit   the  claim 
and   be  prepared  to  be   paid   on   the   basis   of   the  claim 
that   is   submitted.      That  doesn't  mean  that  the 
contractor  does   not   negotiate,    but  he  has   to  negotiate 
from  a  position  that   "I   am   entitled   to  whatever  the 
claim   is  that   I   am  making. " 

You  don't   submit  a  claim  under   false  pretenses 
and   then  say,    "Well,    I   started  at  this   level   because  I 
expected   to   end   up   some   place   else."      That's   not  the 
way   the  process  works.      The  problem,    too,    is  that 
throughout  the  process,    Stacy   &  Witbeck  continued  to 
pursue   payment  under  the   claim  by  virtue  of  not 
amending   it,    not  correcting   it,    pursuing  a  lawsuit. 
The   intent  was  to  get  paid. 

Then,    to  cap   it  all   off,    we  go  through  this 
process.      It   has   been   very   disappointing   to   me  that 
Stacy   &   Witbeck  has   not  made  an  effort   to  defend  the 
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ofiairges.         They     irefi-ise     to     present     any     Kind     of     a  defense 

of    the    charges,    which    is   whether    or    not    the    claim  was 
knowingly   submitted.      They   address  everything    in  this 
voluminous   stack  of   documents   I   have   in   front   of  me, 
except  the  issue  of  whether  the  claim  was  knowingly 
subm  i tt ed . 

They  challenge   the   authority  of  this 
commission   to   act   in   this   instance.      They   challenge  the 
legal   basis   on  which  the  charges  were  brought.  They 
talk  about  problems  with  the  plans  and   specs,    delays  on 
the   job,    and   numerous  other   factors,    but   never  once  did 
anybody   stand  up   and   tell   us   how  this  claim  ended  up 
being   submitted  to  the   city.      Never  once  did  anybody 
get  up  and  tell   us   as  to  why  the  claim,    once   it  was 
discovered   that   it  was    in   error,    was   not  amended  or 
corrected . 

But  they  didn't  offer  any  explanation  to 
refute   the   City   Attorney's   contention   that   the  false 
claim  was   knowingly  submitted.      In  the   absence  of  any 
rational   explanation   about   the   claim,    we  have   no  choice 
but   to    find   that   Stacy    &   Witbeck   is   guilty   of  the 
charge   and   is   thereby   irresponsible.      I   think   that  if 
we  had  heard  early   in  this   process   somebody  stand  up 
and   say,    as  Mr.    Stacy  did   today,    that   "I   made  a 
mistake,    as   we   all   do,    that   we   didn't    intend   to  pursue 
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this     claim,"     then     I     thinK     our     view    of     it    may     be  very 

different,    but    we    have    to    deal    with    an    issue    of  a 
possible  erosion   of   public   confide nee   in  that,  as 
government   officials,    if  we   fail   to  act   and  to  correct 
these  things   and   to  punish  guilty  parties  who  are  found 
to  be  guilty   of  these   kind   of   things,    then  we  do  send  a 
conflicting  message   to   the  public. 

One   of   the   things   that   is  very   clear  here  is 
that  there  are  problems  with  respect  to  the  claims 
procedures.      They   are   lacking,    and  they   need  to  be 
fixed.      But   once   these   things   come   to   our   attention,  if 
we  don't  act,    then  we,    as  government   officials,  become 
accessories  to  that. 

The  magnitude  of   the   error  before  us  defies 
logic   in  that   the  order  of  magnitude  between  the  claim 
and  the  amount  that  was   eventually  discussed  for 
settlement  purposes    is  very,    very   significant,  over 
$400,000,    as   the   City  Attorney  has  stated.      This  is 
more  than   a  mathematical   error  because   if   it  was  simply 
a  mathematical  error,    then   somebody   in   the  process 
should  have  caught   it.      So  you  don't   submit  a  claim 
that   big,    stand   behind    it,    pursue    it,    and   want  payment 
under   it,    unless   your  motive   from  the  start  is 
intentional  with   respect  to  that. 

So   I    believe   that   Stacy   &   Witbeck    is   guilty  of 
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submitting     a     false    claim,     and     at     an     appropriate    time  in 

the   proceedings.    Madam   President,    I    would   plan   to  make 
a  motion  to  that  effect. 

PRES IDENT   YU:      Thank   you,    Mr.  Jefferson. 
Commissioner  Hardeman. 

VICE   PRESIDENT   HARDEMAN:      Thank   you,  Madam 
Chair.      I   sort   of   agree  with   quite  a   bit  that 
Commissioner  Jefferson   said,    if  not   everything,    but  the 
comment   I   would   like   to  make   is,    I   think  an  awful  lot 
of   time  was   spent   in  Stacy   &   Witbeck's  defense   in  an 
argument  that   looked   for   loopholes   in  the 
Administrative   Code   and   where   the   charges   should  or 
shouldn't  have  been  filed. 

I   think  only  one   of  us  up  here   is   an  attorney. 
So   I   think  you  wasted  a   lot  of   time   there   that  could 
have   been  used  to  better  defend  your  position. 

I   think  the   five-year  penalty   seems   clear  that 
Mr.    Krueger  advised  us,    and   I   try   to   follow  the  advice 
of  counsel   because   I   think  they  are  very  professional. 
They   know  what  they   are  doing,    and  Mr.    Krueger   is  our 
chief   counsel    for  this   commission,    which   leads  me  to 
the   point   of,    do   you   give   a   death   penalty    for  somebody 
who  has  not  committed  murder  or  a   significant  crime? 
That's  where   I   run   into  a  problem,    is  giving  this  type 
of  a  penalty   for  what   I   think  Stacy   &  Witbeck  has  been 


ADAMS    CONVENTION    REPORTING       (415)  472-0350 


J. 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2  3 

24 

25 


following     whose     ever     advice     on     handling     their  affairs 

in  this  matter.  I  don't  think  he  has  advised  them  very 
well. 

The   company   has   impeccable  credentials, 
regardless   of   their   claim  problems  with  the  city   in  a 
number   of   areas   or  at  different  times.      They  wouldn't 
be  working   for  us   as   long  as   they  have   if  they  didn't 
have  the  good   credentials.      So   I   am  sort  of   stuck  with 
the  dilemma  of  how  to  penalize  this  company  for  what 
they  have  done,    and   that's   a   problem  that   I   am  going  to 
have  to  deal  with. 

PRESIDENT  YU:      Mike,    I   think  you  have  this 
separate   issue.      I   think  the   first   issue  would  be,  you 
find  based  on  the  evidence.      Was   there  intentional 
fraud   in  the   claim  submitted  by  Stacy 
&  Witbeck? 

VICE    PRESIDENT   HARDEMAN:  Right. 

PRESIDENT   YU:      Well,    do  you? 

VICE   PRESIDENT   HARDEMAN:      That's   my  problem. 
I   don't   think  you   can  separate  the  two.      It's   like  you 
find   somebody  guilty.      And  when  you   find  him  guilty, 
there's   the   penalty.      So    it    is   a   difficult   dilemma  I 
find   mysel f    in . 

PRESIDENT   YU:      Well,    one    is  -- 
VICE  PRESIDENT  HARDEMAN:      They  are 


ADAMS    CONVENTION    REPORTING       (415)  472-0350 


1 
2 

3 

4 

5 

6 

7 

8 

9 
10 
1 1 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
2  3 
24 
25 


PRESIDENT    YU:       They    are    inseparable,     in  your 

opinion . 

VICE   PRESIDENT   HARDEMAN:      Following  counsel's 
instructions,    I   think  the   two   are   inseparable.  If 
you're   guilty,    then   you   automatically  have   to   take  the 
five  years. 

PRESIDENT  YU :      Mr .    Krueger ,  Commissioner 
Hardeman  believes   that   the  guilt   phase   and   the  penalty 
phase  are   inseparable.      I   think   I   would   like   the  issue 
addressed  whether  we   can   find  Stacy   &  Witbeck  had 
intentionally   submitted  a    false  claim  separate   from  the 
issue  of  penalty. 

MR.    KRUEGER:      Yes.      You   should  take  them 
sequentially.      You   should  decide  whether  or  not  the 
claim  was   false.    No.    1.      No.    2,    whether   it's  knowingly 
submitted,    and  then,    three,  penalty. 

PRES I  DENT   YU:      So   we   would,    as   a   commiss  ion , 
first   find   whether  there  was   an   intent   in  the 
submission   of  the   claim,    the   false  claim,    and,  second, 
after  that  vote  or  poll   has  been   taken,    then  we  go  to 
the   second  phase,    is   that  correct? 

MR .    KRUEGER :      That ' s    right . 

PRESIDENT   YU:      You   do   not   want   to   vote   on  that 
right  now? 
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VICE      PRESIDENX      HARDEMAN:  No.  I  am 

open-minded.       I    am    just    thinking    out  loud. 

PRE S I DENT  YU:      You  can  wait  until   the  motion 

comes  before  us. 

VICE    PRESIDENT    HARDEMAN:  Right. 

PRE S I DENT  YU :      Commi ss ioner  Miller. 

COMMISSIONER  MILLER:      I   just  wanted   to  comment 
that   I    feel   that   Commissioner  Jefferson  has  really 
expressed  how   I   feel   about   this   issue,    and   I   think  he 
expressed   it  very,    very  well,    spelled   it  out  and 
covered  all   the   areas,    and   I    just  wanted  to  make  that 
comment . 

PRESIDENT  YU:      Thank  you. 
Commissioner  Normandy. 

COMMISSIONER  NORMANDY:      I   agree  with 
Commissioner  Miller  that   Commissioner  Jefferson 
couldn't  have  put  the  case  as   clearly  and  as  cogently 
as   anyone   else  might . 

Setting  aside   for  the  moment  the  legal 
situation,    I   think  just   approaching   it    from  a  rational, 
reasonable  person's   point  of  view,    when  does   an  honest 
error  become   a   false  claim?     When   that  honest  error, 
once   brought   to   light,    isn't   corrected.      And   I  think 
that's   the   basic   crux   of   the   question.      It   has   not  been 
corrected.      It  was  not  done  voluntarily. 
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It     was     clone     putting     tne     onus     on     ttie  opposite 

side   of   the   desk   by   asking    for   negotiation,    and  we  did 
not   hear  anything   at   all   as  to  addressing  future 
possibilities   of   correcting   such  errors.      So  purely 
from   just  the   reasonable  person's   point   of  view,  I 
would   tend   to  go  with  the  prevailing  thinking. 
PRESIDENT  YU:      Thank  you. 
As  the  other  commissioners  have  said. 
Commissioner  Jefferson  was  well-spoken   as   to   the  basis 
of  his   decision.      I    find  that   the   error  contained  in 
the   false  claim   is  not  a  mere   inflation   of   the  evidence 
of   the  work  submitted,    but   it's  not  even   really  based 
on  any   actual   work  done  by   Stacy   &  Witbeck,    and  that 
the   over  charge   is   so  gross  as  to  make  you  wonder  as  to 
why  that  was   submitted  without  any  checking. 

Secondly,    as  Mr.    Stacy  himself   has   said,  it 
was   a  preliminary   submission.      With  a  preliminary 
submission,    you  would  expect  that  you  would  submit  a 
final   submission   before   you  expect  payment   on  the 
claim,    and   that  was   not  done. 

Given  all   of   these   factors,    given  the  factor 
of   the  person  who  prepared   the  claim  with   the   36  years 
experience,    I    find   it   imponderable  that   a  mistake  of 
this   kind   would   have   been   made   unknowingly.  Therefore, 
I   agree  with  Commissioner  Jefferson  and  Commissioner 
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MiJLleir     and     commissioner     tJormantiy     that     the  evidence 

presented  by  both  Mr.  Spellberg  and  Mr.  Smith  leaves  me 
with  the  conclusion  that  there  was  intentional  fraud  in 
submission   of   this  claim. 

With   that   in  mind,    are  there  any  further 
comments  by  the  comm iss loners   as  to  this  issue? 

COMMISSIONER  JEFFERSEON:      Yes,  Madam 
President.      I   would  move  that   Stacy   &  Witbeck  be  found 
guilty   of    intentional    fraud  and  be  determined   to  be  an 
irresponsible  contractor. 

PRESIDENT  YU:      Those   in  favor 

MR.    KRUEGER:      You   need   a  second. 

COMMISSIONER  MILLER:  Second. 

PRESIDENT  YU:      Second  by  Commissioner  Miller. 
All   those   in  favor. 
All    those  opposed. 

Commissioner  Hardeman  opposed.      Four  to  one. 

Motion   carries . 

We  now  have   the   second  phase  of   the   issue,  the 
penalty   issue   of  debarment. 

COMMISSIONER  JEFFERSON:      Madam   President,  it 
seems  there  that  the   issue   is  whether  or  not  we  are 
bound  by  the   law  as   is   interpreted  by  Mr.    Krueger ,  and 
that   by  virtue  of   having  been   found  guilty,    then  the 
penalty   is   automatically   five  years   for  disbarment.  We 
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have     liaci     a     suggestion     also     from    Mt".     Spelltoetg     tUat  we, 

if   we   go   that    route,    that   we   could   also   mitigate  that 
by  allowing   them  to   apply    for   reinstatement.      I  guess 
that  puts   us   in   somewhat  of   a   quandary   as   to  what  is 
the   actual    law   in   this   regard,    and   I   would   just  like 
to,    I   guess,    hear   some   further  explanation   from  one  of 
the   City  Attorneys  as  to  what   are  the   implications  to 
us  of   one   action  versus   the  other. 

Since  this   case   is  anticipated   that    it  would 
would  end  up   in  court,    whatever  the   decision  we  make, 
it  will   probably   end  up   in   court   anyway,    how  do  we  best 
protect  the  decision   of   the  commission  by  virtue   of  the 
alternative   actions   that  we  could  take   at   this  point? 

PRES IDENT  YU:      I   think   I   would   like  to  hear 
from  Mr.    Spellberg   first   in  terms   of  his  interpretation 
of   that  Section   L  on   the  discretion  of   this  commission 
as  to  how  how  many  years  of  disbarment  we   can  impose. 

MR.    SPELLBERG:      I    agree   with   Mr.  Krueger. 
It's   not  clear  what   the   interpretation   is,  whether 
Stacy    is   debarred    for   only    five   years   or  up   to  five 
years.      I   believe  with   the   language   it   can  be   less  than 
five   years.      However,    having   said   that,    I   think  Mr. 
Krueger  has   far  more   experience  than   I    in  the 
administrative   area   and    interpretation   of  city 
statutes.      I   would  tend  to  defer  to  him,    although  I 
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don't     agree     completely     that     it     is     five     years  or 

n  oth  ing . 

PRESIDENT  YU:      Who  has   standing  to  challenge 

that? 

MR.    SPELLBERG:      That   would   be   Stacy    &  Witbeck. 
So ,    for  example ,    if   you   found   the   sanction   of  two 
years,    Stacy   could  challenge   it.      Then   it  would  go  to 
five   years.      It  seems  unlikely  that   that  would  be  the 
case  . 

PRESIDENT  YU:      Can  anyone  else   challenge  that? 
Can   another  company   challenge  that?     Would   they  have 
standing? 

MR.    SPELLBERG:      I   wouldn't   think   so.      I  would 
have   to  defer  to  Mr.    Krueger.      My   opinion   is  "no." 

MR.    KRUEGER:      I   am   not   sure   either.      I    tend  to 
agree.      I   don't  think  another  -- 

PRE S I DENT  YU:  So  the  only  people  who  can 
challenge  our  ruling,  if  we  decide  to  do  less  than 
five,    is  either  Stacy   &   Witbeck  or  the  City  Attorney. 

MR.    KRUEGER:      Right.      There    is   no   case  law 
having   interpreted  that  section. 

PRE S I DENT   YU :      Commissioner   Normandy . 
COMMISSIONER   NORMANDY:      Madam   President,  I 
don't  think  anyone  on  this   commission  wants  to  impose 
excessive  debarment  time   against   Stacy   &  Witbeck.  But 
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we    been    told    that    the    airticle     in    question    clearly  says 

"five   years"    and   not    "up   to    five   years."      I  am 
concerned   that  exercising  discretion   in   setting  any 
period   of   time   less   than   five   years  debarment  unfairly 
and   unnecessarily   puts   the   burden  of   justification  on 
this   body.      I   would   reluctantly   support   a  five-year 
term  with   a  provision  made,    as   suggested  by  the  City 
Attorney,    for  an   appeal    for  reinstatement  after  a 
two-year  period. 

PRESIDENT   YU:      Thank  you. 

Commissioner  Miller,    do  you  have   any  comments? 

COMMISSIONER  MILLER:      This,    to   me,    also  sounds 
like   a  good   solution.      The   question   is  whether   it  would 
be  two  years   or  three  years.      Of   course,    each  of  us 
could  pick  a   different   number.      We  will   be  here  all 
day.      I   will   go  along  with  Commissioner  Normandy  on  the 
two  years. 

PRESIDENT  YU:      Commissioner  Jefferson. 

COMMISSIONER  JEFFERSON:      I    think   that  that's 
reasonable.      I   think  that  even  though  we  haven't 
heard   --  we  have  heard   from  many  people  who  have  come 
forward   to   speak  to  Stacy   &   witbeck's  character   in  the 
community.      I   think  all   of   us   appreciate  the  many  years 
of   support   that   they   have   extended   to  minority 
contractors   and  the  employment  of    individuals  from 
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disadvantaged    bacKgirounds,     and    I    t-.ninK    t:hat  this 

certainly,    in   my   mind,    mitigates   against   a  harsher 
punishment,    and  so   I   would  also  support  the  motion,  if 
it   is  a  motion,    that   is   being  made  by  Commissioner 
Normandy . 

PRESIDENT  YU :      Do  you  have   any  comments, 
Commiss ioner  Hardeman? 

VICE  PRESIDENT  HARDEMAN :  I  thought  originally 
we  were  talking  about  looking  at  one  year.  Now  it's  up 
t o    two . 

PRESIDENT   YU:      We   have   just   been   advised  by 
both   City   Attorneys   that   we   have   no   discretion   in  the 
matter . 

MR.    KRUEGER:      Well,    let   me   just   correct  that. 
Mr.    Spellberg  -- 

COMMISSIONER  NORMANDY:      My  understanding  is 
that  we  do  have  discretion,    but   if  we  exercise 
discretion,    it  would   put  an  unfair  burden   on  this  body 
to  justify  that  discretionary  decision.      So  my  thinking 
was  that  we  would  go  with   the   letter  of   the  article, 
which   is   five  years,    rather  than  up  to   five  years,  but 
allow   an   open   door   so   that   an   appeal    for  reinstatement 
might  be  done  within,    say,    a   two-year  period. 

MR.    KRUEGER:      That  was   suggested  by  Mr. 
Spellberg,    and   I   didn't  have   any   difficulty  with  that. 
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Whether    they    reapplied     for    reinstatement     in    one  y 

four   years    or   two   years,    of   course,    is   up   to  you. 

PRESIDENT  YU:      What   is  the  process  for 
reinstatement? 

MR .    KRUEGER :      Not   having  gone   through  th is 
before,    I   don't  know. 

PRE S I DENT   YU:      Is   another   hearing  required? 

MR.    KRUEGER:      Yes,    another   hearing  would  be 

requ  ired . 

MR .    SPELLBERG :      I    believe    I    differ  somewhat 
with  Mr.    Krueger's  opinion.      I   think  the  way   it  would 
work   is,    Stacy  would  make   the   appeal    for  reinstatement, 
submitting   their   evidence   establishing   that  they   are  a 
responsible  contractor.      There  haven't  been  problems. 
If  there  was   no  objection  by  the  City  Attorney's  Office 
or  other  city  agencies,    then   I   don't  believe  that  a 
hearing  would  be   necessary.      It  would  just  go  to  the 
commission   to  decide.      I   don't  know   if   you  would  have 
to  take  testimony   in   that  case. 

MR.    KRUEGER:      We   haven't   been   through  this 
before,    so   I   have   no  knowledge  of   this   having  occurred 
before. 

COMMISSIONER  JEFFERSON:  If  they  apply  for 
reinstatement  at  some  point  in  the  future,  it  would 
allow  us  to   look  at   their  conduct   in  the  intervening 
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period? 

MR .    SPELLBERG :      Yes  . 

COMMISSIONER  JEFFERSON:  It  would  also  allow 
us  to  look  at  their  relationship  with  DBE  contractors 
and  whether  or  not  --  well,  we  could  look  at  whatever 
we  wanted   to,  right? 

MR .    SPELLBERG :      As    long   as    it   went  to 
responsibility  of  the  contractor,  right. 

COMMISSIONER  JEFFERSON:  Right. 
MR .    KRUEGER :      And    it's   because   of  that, 
Commissioner  Jefferseon,    that   I   would  think  you  would 
need   some   sort   of   a   hearing.      You   could   not   look  at 
that  without   some   sort   of   public  hearing. 

COMMISSIONER  JEFFERSON:      They   would   have  to 
apply,    and  the  commission  would  have  to  act,    and   it  can 
actonlyinpublic. 

MR .    KRUEGER :       Right . 

PRESIDENT   YU:      Do   you   have   any   comments , 
Commiss ioner  Hardeman? 

VICE    PRESIDENT    HARDEMAN:       No.       Thank  you. 
PRESIDENT   YU:      I   have   heard   testimony   from  the 
public  as  to  the   character  of   Stacy   &  Witbeck,    and  I 
have  heard  their   impact   on   the  minority  contracting 
community   and   in  the  community  as   a  whole.      And   I  am 
;g11   aware  of   that,    but  we  cannot   ignore   or  excuse  when 
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we    find    someone    knowingly    attempts    to    defraud    the  city. 

We   cannot    ignore   what   our   duty    is   as   this   body   to  build 
the   public  confidence  and  to  have   a    fiduciary  duty  as 
to  how  we  treat  the  money  given  to  us  by  the  public. 
For  that  reason,    I   think  we  must  move  to  debar  Stacy  & 
Witbeck  with   a   five-year  debarment,    and   I   agree  with 
the  commission,    given  the   fact  that  Stacy   &  Witbeck 
has  had  a   good   reputation   in  this   community  and  does 
employ   significant   amounts   of   people   here,    that  we 
would   allow  them  to  apply   for   reinstatement   in  two 
years . 

I   believe  Commissioner  Normandy  has   a  motion 
before  this  committee  to  debar  Stacy   &   Witbeck   for  five 
years,    allowing   them  to   apply   for   reinstatement   in  two 
years.      They  may  begin   that  application  prior  to  the 
two-year  period,    so  that  we  can  have  that   in  effect, 
should  we   find  them  to  be   responsible  bidders   at  that 
time,    at  the  end  of   the   two-year  period.      I  second 

COMMISSIONER   NORMANDY:      Madam   Chair,    on  the 
understanding   further  that   the  motion   is  made   on  the 
understanding,    as   suggested  by  the  City  Attorney,  that 
this   apply  not  only  to  this   specific   company,    but  to 
any   company  that  might  be   represented  by  the   same  set 
of  officers,  directors 

PRESIDENT  YU:      And  principals. 
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carries . 


COMMISSIONER    NORMANDY:        AncJ  principals. 

PRES IDENT   YU :      So   moved .      I    second . 
All   those   in  favor. 
All   those  opposed . 

PRESIDENT  YU:      One  opposition.  Motion 

This  meeting   is  now  adjourned.      Thank  you. 
MR .    KRUEGER :      Madam   President,    one  other 

matter . 

PRESIDENT  YU:      I'm  sorry.      One   other  matter 

I   would  direct  Mr.    Spellberg  to  prepare  the 
findings  of   fact   and   law  as  to  this  hearing  and  our 
decisions . 

MR.    SPELLBERG:      Yes,  commissioner. 

PRESIDENT   YU:      Thank   you.      Meeting  now 
ad j  ourned . 

[Whereupon,    the  meeting  adjourned  at  12:33 
o ' c 1 ock  p.m.] 

 oOo  
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STATE    OF    CALIFORNIA  j 

)         SS  . 

CITY    AND    COUNTY    OF    SAN    FRANCISCO  ) 


I,    JEWEL  A.   MICHELSON, do  hereby  certify  that 
the   foregoing  transcript  was  reported   in  shorthand  at 
the  time  and  place  therein  stated.      I   further  certify 
that  the   foregoing   is  a   full,    true  and  accurate 
transcription  of  the  proceedings  to  the  best  of  my 
abi 1 ity . 

I   further  certify  that  I  am  not  of  counsel  or 
attorney   for  either  or  any  of  the  parties  named  in  said 
action,    nor   in  any  way   interested  in  the  outcome  of  the 
cause  named  in  said  caption. 

IN  WITNESS  WHEREOF,    I  have  hereunto  set  my 
hand  and  affixed  my  seal  of  office  this 
day  of     .^HZl^^^  /  19 


OFFICIAL  SEAL" 

JfWElA.MKWlSON 

oniuamoiKHMtKD  , 
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Call  to  Order:        1 :12  p.m. 


Present:  President  Kay  K.  Yu,  Vice  President  Michael  E.  Hardeman, 

Commissioner  James  D.  Jefferson.  Commissioner  Morton  Miller. 
Commissioner  E.  Dennis  Normandy 


A  tape  of  the  meeting  is  on  file  in  the  office  of  the  Secretary  of  the  Public  Utilities 
Commission. 

««••***•**•*•••*****«•**• 

EXECUTIVE  SESSION 

The  Commission  met  in  Executive  Session  from  12:38  p.m.  to  1:05  p.m.  to  discuss 
attorney-client  matters  pertaining  to  the  administrative  proceeding  against  Stacy  & 
Witbeck.  No  action  was  taken  by  the  Commission. 


*«•****••*******•****••••* 

Item  No.  (3):  To  consider  administrative  sanctions  against  Stacy  &  Witbeck,  Inc.  pursuant 
to  Section  6.45  of  the  San  Francisco  Administrative  Code.  The  Commission  will  review 
the  contract  claim  submitted  by  Stacy  &  Witbeck,  Inc.  in  the  Castro  Street  Crossover 
construction  project  Contract  No.  MR-1038.  and  will  decide  whether  to  deem  Stacy  & 
Witbeck,  Inc.  an  irresponsible  contractor. 

A  transcript  of  the  meeting  is  on  file  in  the  office  of  the  Secretary  of  the  Public  Utilities 
Commission. 

The  following  persons  spoke  during  the  meeting: 

Speakers  supporting  the  charge  that  Stacy  &  Witbeck.  Inc.  knowingly  submitted  a  false 
contract  claim  to  the  Public  Utilities  Commission  under  Contract  No.  MR-1038: 

Geoffrey  Spellberg,  Deputy  City  Attorney,  presented  the  issues  for  the  Commission's 
consideration.  William  E.  Van  Wagenen,  Jr..  Vice  President  of  Hill  International  testified 
as  a  consultant  to  the  City  Attorney's  Office. 


94-110 


speakers  supporting  Stacy  &  Witbeck,  Inc.  and  opposing  the  charges: 


Randall  Smith  of  the  law  firm  of  Knecht,  Haiey,  Lawrence  &  Smith,  represented  Stacy  & 
Witbeck,  Inc.;  Dave  Stacy,  President  of  Stacy  &  Witbeck,  Inc.;  Robert  Boileau, 
representing  Operating  Engineers,  Local  3;  Richard  Brandt,  Manager,  Utilities  Engineering 
Bureau,  Public  Utilities  Commission;  Ralph  G.  Esquivel.  President  of  Esquivel  Grading 
and  Paving,  Inc.;  David  Rogers.  President  of  Mendelian  Construction  Co.;  Alice  Fong; 
John  Kim,  President  of  El  Cerrito  Steel;  Lymen  K.  Wong;  Anna  Worth;  Ricardo  Ramirez; 
Bob  McDonnell;  Willie  Ratcliff,  President  of  the  African  American  Contractors  of  San 
Francisco;  Donald  Chee,  Senior  Project  Manager,  Utilities  Engineering  Bureau,  Public 
Utilities  Commission;  Dorothy  Erickson,  Executive  Vice  President  of  Nationwide 
Construction  Company,  Inc.;  Brian  Rodriguez,  President  of  R&W  Concrete  Contractors; 
and  Philip  Green. 

No  action  was  taken  by  the  Commission.  This  matter  was  continued  to  a  special  meeting 
to  be  held  on  June  6.  1994  at  10:00  a.m.  in  Room  282,  City  Hall. 


**•*•■*************•**•** 


THEREUPON,  THE  MEETING  WAS  ADJOURNED:  4:28  P.M. 


Romaine  A.  Boldridge 
Secretary 
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Louise  H.  Benne, 

City  Attorney 


Robin  M.  Reitzes 
Deputy  City  Attorney 
554-4260 


June  14,  1994 


Honorable  Kay  K.  Yu 
President 

Public  Utilities  Commission 
Room  287,   City  Hall 
San  Francisco,   CA  94102 

Re:     Administrative  Action  Against  Stacy  &  Witbeck,  Inc. 
Findings  of  Fact  and  Conclusions  of  Law  

Dear  Commissioner  Yu: 

I  am  forwarding  to  you  a  proposed  Findings  of  Fact  and 
Conclusions  of  Law  prepared  by  Deputy  City  Attorney  Geoffrey 
Spellberg.     Mr.  Spellberg  will  be  out  of  town  for  several  days. 
Therefore,   if  you  have  any  questions  or  comments  about  these 
proposed  findings,  please  let  me  know. 

Yours  very  truly. 


LOUISE  H.  RENNE 
City  Attorney^ 


ROBIN  M.  REITZES 
Deputy  City  Attorney 


cc:     PUC  Commissioners   (w/  encl.) 
Andy  Moran  (w/  encl.) 
Geoffrey  Spellberg  (w/o  encl.) 
Randall  Smith,  Esq.    (w/  encl.) 

RKR:mg 

4590P 


^4151  554-4283 


Room  206  City  Hall 


San  Francisco  94102-4682 


I 


■1 


IN  RE  ADMINISTRATIVE  ACTION 
AGAINST  STACY  &  WITBECK,  INC. 


FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW  BY  THE 
PUB L I C  UTILITIES  COMMISSIO: 


On  April  19,  1994,  the  General  Manager  of  the  San  Francisco 
Public  Utilities  Commission  ("PUC")  lodged  charges  against  Stacy 
&  Witbeck,   Inc.   ("Stacy")  alleging  that  Stacy  knowingly  submitted 
a  false  contract  claim  to  the  City  and  County  of  San  Francisco 
("San  Francisco")  on  the  Castro  Cross-over  construction  project. 
Municipal  Railway  Contract  No.  MR-1038. 

The  PUC  conducted  an  administrative  proceeding  on  the 
charges  pursuant  to  Chapter  6  of  the  San  Francisco  Administrative 
Code  and  specifically  section  6.45  of  the  Chapter.     The  charges 
were  presented  and  prosecuted  by  Deputy  City  Attorney  Geoffrey 
Spellberg  of  the  San  Francisco  City  Attorney's  Office.     Stacy  was 
represented  by  Randall  Smith  of  Knecht,  Haley,   Lawrence  &  Smith. 

Both  sides  submitted  documentary  evidence  and  legal 
authorities  to  the  PUC.     A  hearing  was  held  before  the  PUC  on  May 
27,   1994.     Both  sides  presented  sworn  testimony  from  witnesses  a^. 
the  hearing.     The  PUC  accepted  all  evidence  and  authorities 
presented.     At  a  second  hearing  before  the  PUC  on  June  6,  1994. 
both  sides  addressed  the  applicable  legal  issues  and  summarized 
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the  evidence  that  had  been  previously  presented.     In  reaching  its 
decision  here,  the  PUC  considered  only  the  evidence  and  arguir.ent 
submitted  by  the  parties. 

Based  upon  the  testimony  of  the  witnesses,  the  evidence 
presented,  the  legal  authorities  presented  and  the  argument  of 
counsel,  the  PUC  finds  and  concludes  as  follows: 

1.  On  or  about  May  14,   1991,  Stacy  &  Witbeck,   Inc.  and 
Nationwide  Construction  Co.,   a  joint  venture,   successfully  bid  on 
and  was  awarded  San  Francisco  Municipal  Railway  Contract  No. 
MR-1038  to  construct  a  double  cross-over  track  system  at  the 
Castro  Street  LRV  station.     (Nationwide  performed  only  a  minimal 
amount  of  work  on  the  contract,  and  thus  for  all  practical, 
purposes  Stacy  was  the  sole  contractor  on  the  project.) 

2.  The  primary  work  on  the  project  occurred  during  a 
complete  shutdown  of  the  Castro  Street  station  which  allowed 
Stacy  24  hour  access  to  the  track  area.     The  originally  scheduled 
shutdown  period  was  10  days,  but  the  shutdown  period  was 
ultimately  extended  to  14.5  days. 

3.  The  project  work  was  scheduled  to  be  completed  by  zhe 
end  of  the  shutdown  period.     However,   Stacy  had  not  complered  the 
project  work  at  the  end  of  the  14.5  day  shutdown  period. 

4.  Stacy  prepared  a  contract  claim  (which  is  dated 
December  19,   1991)  seeking  additional  costs  allegedly  incurred  on 
the  project  as  a  result  of  San  Francisco's  actions.  That 
contract  claim  was  submitted  to  San  Francisco  on  or  about  January 
14,   1992,  even  though  the  work  on  the  project  was  not 
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substantially  completed  until  April  1992.     The  total  amount 
claimed  is  $790,277.22,  and  of  that  amount,  approximately 
$490,000  is  Stacy's  claimed  extra  costs.     The  remaining  $300,000 
amount  is  the  extra  costs  allegedly  incurred  by  Stacy's 
subcontractor ,  Kingston . 

5.  In  calculating  the  approximately  $490,000  in  claimed 
extra  costs,  Stacy  used  a  methodology  that  is  unacceptable  in  the 
construction  industry  and  that  was  designed  to  and  did  yield  a 
greatly  inflated  labor  cost  claim.     Under  the  methodology,  Stacy 
established  the  value  of  each  "crew  hour"  during  the  contract 
period  and  then  set  forth  the  "crew  hours"  allegedly  lost  each 
day  as  a  result  of  San  Francisco's  actions. 

6.  By  Stacy's  calculations,   its  entire  workforce  was  idled 
or  prevented  from  performing  constructive  work  for  over  75%  of 
the  shutdown  period.     However,  the  deposition  testimony  of 
Stacy's  Project  Manager  (William  Hobart),  which  was  submitted  as 
evidence  by  San  Francisco,   shows  that  during  the  shutdown  period 
Stacy's  work  crews  always  had  enough  work.     The  calculations  also 
resulted  in  Stacy  claiming  that  on  5  days  of  the  14,5  cay 
shutdown  period  its  crews  were  prevented  from  working  in  excess 
of  24  hours  a  day,  even  though  there  are  only  24  hours  in  a 

day. 

7.  Stacy  admits  that  there  are  errors  in  the  claim  and 
does  not  contend  that  the  claim  contains  an  accurate  accounting 
of  the  crew  hours  allegedly  lost  as  a  result  of  San  Francisco's 
actions.     Yet,  Stacy  never  corrected  the  claim. 
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8.  As  a  result  of  its  calculations,  Stacy  claimed  a 
grossly  inflated  amount  for  lost  labor  costs.     Stacy  then  marked 
up  that  inflated  amount.  The  result  is  that  over  $400,000 

of  Stacy's  $490,000  claim  was  calculated  using  the  improper 
methodology. 

9.  Based  on  the  foregoing,  the  PUC  finds  that  the  claim 
submitted  by  Stacy  is  false. 

10.  Stacy's  claim  was  prepared  by  and  at  the  direction  of 
Aaron  Rickels,  a  former  Stacy  employee  with  36  years  experience 
in  construction  project  manage nent  and  construction  contract 
administration.     Keith  Powley,  another  former  Stacy  employee, 
assisted  in  preparing  the  claim.     Those  individuals  did  not 
testify  in  person,  but  submitted  declaration  testimony.  That 
testimony  does  not  explain  why  the  particular  methodology  was 
used  and  does  not  describe  any  process  suggesting  that  the 
creation  and  submission  of  the  false  claim  was  unintentional. 

11.  The  oral  and  declaration  testimony  of  William  Van 
Wagenen,  Jr.,  San  Francisco's  expert  construction  claims  analyst, 
shows  that  the  methodology  used  by  Stacy  is  not  accepted  in  the 
construction  industry  and  yielded  such  grossly  untrue  results 
that  Stacy  knew  or  should  have  known  that  the  claim  was  false, 
particularly  in  light  of  Mr.  Rickel's  extensive  experience. 


1/  In  its  markup,   Stacy  also  incorrectly  applied  an 
additional  5%  to  its  entire  claimed  amount  instead  of  just  to  zhe 
portion  claimed  by  Stacy's  subcontractor,  Kingston.     This  error 
alone  amounted  to  S23,479.04,  according  to  -jhe  Crty  s  s-:bm:Hs-c-. 


12.  Stacy  submitted  the  declaration  testimony  of  experts 
William  Palmer,  William  Tucker  and  Ken j i  Hoshino.  Their 
testimony  does  not  address  the  acceptability  of  Stacy's 
methodology  nor  does  it  analyze  Stacy's  application  of  the 
methodology.     None  of  those  three  individuals  evaluated  the 
process  that  Stacy  utilized  in  preparing  and  submitting  the  false 
claim  and  then  concluded  upon  such  an  evaluation  that  the 
creation  and  submission  of  the  false  claim  was  unintentional. 

13.  All  the  documentation  that  Stacy  could  and  should  have 
reviewed  to  assure  that  the  submitted  claim  was  accurate  was  in 
Stacy's  possession.     Such  documentation  includes  payroll  and 
personnel  records  and  job  logs.     Stacy  also  could  and  should  have 
checked  the  accuracy  of  the  claim  with  its  field  personnel  who 
worked  on  the  project,  including  the  Project  Manager,  William 
Hobart . 

14.  Shortly  after  submitting  the  false  claim  and  before 
the  project  was  completed,  Stacy  commenced  a  lawsuit  againsr  San 
Francisco  seeking  recovery  of  the  amount  stared  in  the  false 
claim.     Despite  its  admission  that  there  are  errors  in  the  claim, 
Stacy  has  nor  withdrawn,  amended,  or  corrected  the  false  claim. 
Stacy  did  not  submit  an  alternative  or  substitute  claim  of  any 
kind  in  this  administrative  proceeding. 

15.  Based  on  the  foregoing,  the  PUC  finds  that  Stacy 
knowingly  and  intentionally  submitted  a  false  claim  to  San 
Francisco  on  Municipal  Railway  Contract  No.  MR-1038.     The  claim 
was  submitted  with  the  intent  to  defraud  San  Francisco  and/or 
force  S?.-^.  Francisco  into  an  unfavorable  settlement 
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16.  Based  upon  David  Stacy's  testimony,  the  PUC  finds  that 
the  false  claim  was  submitted  to  San  Francisco  as  part  of  the 
customary  construction  contract  claims  procedure  which  requires  a 
contractor  to  advise  San  Francisco  if  the  contractor  is  seeking 
additional  compensation  on  the  contract.     The  contract  claims 
procedure  is  set  out  at  section  89  of  Contract  No.  MR-1038. 
David  Stacy  testified  that  Stacy  submitted  the  claim  because  San 
Francisco  advised  Stacy,  before  the  prpject  commenced,  to  submit 

a  contract  claim  for  any  claimed  extra  costs  because  no  change 
orders  would  be  processed  on  the  project  due  to  funding 
dif f icult  ies . 

CONCLUSIONS  OF  LAW 
Stacy  has  raised  a  number  of  legal  issues  regarding  the 
PUC's  jurisdiction  to  hear  and  decide  this  matter.     The  PUC  makes 
the  following  conclusions  of  law  on  the  legal  issues  raised  by 
Stacy: 

17.  Stacy  asserts  that  the  ruling  by  San  Francisco 
Superior  Court  Judge  William  J.  Cahill  that  Stacy's  false  claim 
was  submitted  in  anticipation  of  litigation  and  is  therefore 
privileged  under  Cal.  Civil  Code  5  47(b)   is  binding  in  the 
administrative  action.     That  order  was  entered  on  December  30, 
1993  in  the  San  Francisco  Superior  Court  Action,  Stacy  &  Witbeck. 
et  al.  V.  City  and  County  of  San  Francisco,  et  al . ,  No.  941-085. 
The  PUC  concludes  that  Judge  Cahill 's  order  is  a  non-appealable 
interlocutory  order  entered  in  an  action  that  has  not  gone  to 
-rial  or  to  final  judgment.     As  such,  the  order  is  not  binding  or. 
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the  PUC  and  does  not  have  preclusive  effect  here.     See  City  of 
Los  TVnqeles  v.   Superior  Court  (  1993)   14  Cal.App.4th,  621, 
628-629;  National  Union  v.  Stites  Prof.  Law  Corp.   (1991)  235 
Cal.App.3d  17-18,   17-26.     The  ruling  by  Judge  Cahill  also  did  no 
adjudicate  the  issues  raised  here  of  whether  Stacy  knowingly  and 
intentionally  submitted  a  false  claim  to  San  Francisco. 

18.  Stacy  has  submitted  here  the  declarations  and 
authorities  that  it  submitted  to  Judge  Cahill.     The  PUC  finds 
that  different  and  additional  evidence  was  submitted  by  Stacy  in 
this  proceeding  that  was  not  submitted  to  Judge  Cahill.  The 
PUC's  finding  of  fact  based  on  that  evidence  is  set  forth  at 
paragraph  16  herein.     Based  on  that  finding,  the  PUC  concludes 
that  Stacy  submitted  the  false  claim  as  part  of  the  contract 
claims  procedure  that  San  Francisco  instituted  before  work 
commenced  on  the  project  and  before  litigation  was  anticipated. 
The  PUC  therefore  concludes  that  the  false  claim  is  not 
privileged  under  Civil  Code  §  47(b). 

19.  Stacy  asserts  that  Government  Cede  §  12651(e) 
immunizes  the  false  claim  because  Stacy  submitted  the  false  claii 
after  it  filed  its  Government  Code  claim.     However,  that  section 
only  protects  claims  submitted  pursuant  to  the  California  Tort 
Claims  Act  (Cal.   Govt.  Code  §§  900,  et  seg.).     The  false  claim  i 
entitled  "Contract  Claim"  and  it  is  not  Stacy's  Government  Code 
claim.     Stacy's  Governir.ent  Code  claim  was  filed  on  December  5, 
1991,  which  is  over  one  month  prior  to  submission  of  the  false 
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claim.     See  Exhibit  A  to  the  November  22,    1993,  Declaration  of 
Randall  Smith.     Based  on  the  foregoing,   the  PUC  concludes  that 
Government  Code  §  12651(e)  does  not  protect  the  false  claim, 
20.     Stacy  contends  that  the  PUC  cannot  proceed  under 
section  6.45  of  the  San  Francisco  Administrative  Code,  arguing 
that  that  section  only  applies  to  regulations  regarding  working 
conditions.     The  PUC  concludes  that  it  can  proceed  under  Chapter 
6  of  the  Administrative  Code  and  particularly  under  section 
6.45.     The  plain  language  of  section  6.45  permits  the  PUC  to  deem 
a  contractor  irresponsible  for  failing  to  abide  by  the  rules  and 
regulations  set  forth  therein.     There  is  no  limiting  language  in 
section  6.45  which  restricts  its  terms  to  regulations  regarding 
working  conditions .     The  PUC  has  jurisdiction  here  under  the 
plain  and  controlling  language  of  Chapter  6  in  general  and 
section  6.45  in  particular.     See  7  Witkin,   Summary  of  California 
Law,  Constitutional  Law,   Section  100   (9th  Ed.    1994);  Planned 
Parenthood  Affiliates  v.   Swoap  (1985)   173  Cal,App.3d  1187,  1193. 
Although  it  is  not  necessary  to  review  the  legislative  history, 
we  note  for  the  record  that  the  predecessor  statute  to  section 
6.45  was  contained  in  former  Article  3  of  the  Public  Works  Code, 
which  applied  to  regulations  governing  working  conditions. 
Subsequent   legislation  moved  the  former  Article  3   into  what  is 
now  Chapter  6  of  the  Administrative  Code.     Chapter   6  does  not 
conta in  any  "Article."     In  our  view,   the  reference  to  "Article" 
in  Section  6.4  5  is  an  antiquated  one;   the   legislative  intent  in 
transferring  the  former  Article  3  into  Chapter  6  of  the 
Administ rat i ve  Code  was  to  integrate  those  sections  into 
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Chapter  6.     Therefore,   Section  6.45  would  apply  to  any  violation 
of  Chapter  6.     The  PUC  further  concludes  that  it  has  jurisdiction 
here  under  section  3.591  of  the  San  Francisco  City  Charter.  That 
section  vests  the  PUC  with  responsibility  for  construction 
management  decisions  for  San  Francisco's  public  utilities. 

21.  Stacy  argues  that  the  PUC  is  only  entitled  to  pursue 
the  false  claims  issue  against  Stacy  in  Superior  Court  pursuant 
to  the  False  Claims  Act  of  Government  Code  §§  12650,  et  seq.  The 
PUC  concludes  that  the  argument  is  meritless  because  Government 
Code  §  12655  specifically  provides  that  the  False  Claims  Act  is 
not  exclusive  and  that  any  other  legal  remedy  may  be  pursued. 

22.  Stacy  contends  that  there  is  nothing  in  Contract  No. 
MR-1038  or  the  San  Francisco  Administrative  Code  that  requires 
Stacy  to  make  a  good  faith  effort  to  submit  an  honest  evaluation 
of  its  claim.     Section  6.14  of  the  Administrative  Code  was 
incorporated  into  the  contract  and  provides  that  Stacy  can  be 
compensated  for  contract  delays  under  the  contract.     Section  89 
of  the  contract  sets  forth  the  procedural  guidelines  implementing 
section  6.14.      Implicit  in  section  89   is  the  requirement  that 
Stacy  make  a  good  faith  effort  to  submit  an  honest  evaluation  of 
its  claim.     The  PUC  concludes  that  Stacy  is  required  to  submit  an 
honest  evaluation  of   its  claim  under  the  contract  terms  and  under 
California   law  which  implies  in  every  contract  a  covenant  of  good 
faith  and  fair  dealing.     See  Seaman's  Direct  Buying  Service  v. 
Standard  Oil  Co.    (1984)   36  Cal.3d  752,   768.     See  also,   City  of 
Inglewood  v.   Superior  Court   (1972)   7  Cal.3d  861,   867,  where  the 
// 
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Court  held  that  the  definition  of  "responsibility"   for  a  public 
works  contractor  includes  "the  attribute  of  trustworthiness." 

23.  Stacy  argues  that  under  Civil  Code  §  1670,   the  PUC 

lacks  jurisdiction  to  decide  this  matter.     Section  1670  provides 

Any  dispute  arising  from  a  construction  contract 
with  a  public  agency,  which  contains  a  pro vision 
that  one  party  to  the  contract   .    .    .   shall  decide 
any  disputes  arising  under  that  contract,   shall  be 
resolved  by  submi 1 1 ing  the  dispute  to  independent 
arbitration,   if  mutually  agreeable,   otherwise  by 
litigation  in  a  court  of  competent  jurisdiction. 

The  PUC  concludes  that  section  1670  is  inapplicable  here  because 

the  PUC  is  not  designated  the  sole  arbiter  of  any  disputes  under 

Contract  No.   MR-1038  and  because  the  PUC  is  not  resolving  a 

contract  dispute  here.     This  admi ni s t r a t i ve  action  involves  a 

de termination  of  Stacy's  responsibility  under  the  San  Franc isco 

Administrative  Code.     The  determination  here  does  not  affect 

St acy ' s  rights  under  Con t r act  No.   MR- 103 8 ,   but  rather  affects 

Stacy's  ability  to  bid  on  and  be  awarded  future  San  Francisco 

public  work  contracts. 

24.  Stacy  contends  that  under  Business  &  Professions  Code 
§  460  and  the  Attorney  General  opinion  at  73  Ops . Ca 1 . At ty . Gen .  2 
(1990),   the  PUC  cannot  deem  Stacy  an  irresponsible  contractor. 
The  PUC  concludes  that  the  authorities  cited  by  Stacy  are 
irrelevant  here.     Those  authorities  address  California's 
authority  over  matters  affecting  contractor  licensing.     The  PUC 
is  not  adjudicating  Stacy's  contractor's   license  or  its  ability 
to  perform  contracting  work  in  California  or  San  Francisco.  The 
decision  here  only  affects  Stacy's  ability  to  bid  on  contracts 
with  the  City  and  County  of  San  Francisco. 
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25.     Stacy  contends  that  San  Francisco  has  not  paid  any 
monies  to  Stacy  on  the  false  claim  which  precludes  the  PUC  from 
proceeding  here.     The  PUC  concludes  that  it  is  entitled  to 
proceed  here  because  it  is  Stacy's  conduct  in  knowingly 
submitting  the  false  claim  that  gives  rise  to  the  administrative 
action.     Any  reliance  by  San  Francisco  on  the  false  claim  is 
irrelevant.     Further,  the  PUC  finds  that  San  Francisco  has 
suffered  a  detriment  as  a  result  of  the  false  claim  because  it 
has  incurred  substantial  staff  and  legal  costs  as  a  result  of  the 
false  claim. 

26.       Stacy  asserts  that  because  it  has  been  deemed  a 
responsible  bidder  on  other  San  Francisco  jobs,  the  PUC  is 
estopped  from  proceeding  in  this  administrative  action..  Stacy 
does  not  cite  any  authority  to  support  that  position.     The  PUC 
concludes  that  any  prior  responsible  conduct  by  Stacy  does  not 
give  it  license  to  knowingly  submit  a  false  claim  to  San 
Francisco.     The  PUC  is  entitled  to  proceed  here  regardless  of  any 
prior  responsible  conduct  by  Stacy. 

27.     Stacy  claims  that  a  finding  of  non-responsibility  can 
only  be  asserted  on  a  contract-by-contract  basis  and  that  the 
finding  against  Stacy  effectively  results  in  the  suspension  of 
Stacy's  contracting  license.     The  PUC  rejects  that  argument 
because  the  San  Francisco  Charter,   the  San  Francisco 
Administrative  Code  and  the  appli table  federal  regulations 
authorize  the  PUC  to  determine  Stacy's  responsibility  and  that 
authority  does  not  require  that  such  determination  be  made  on  a 
contract-by-contract  basis.     The  PUC  further  concludes  that  the 
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findings  here  do  not  constitute  a  suspension  of  Stacy's 
contracting  license.     (See  discussion  in  ^\  24  above.) 

28.  Stacy  argues  that  under  the  decision  of  Terminex  Co. 
V.   Contractors  State  License  Board  (1948)  84  Cal.App.2d  167,  174, 
the  PUC  cannot  pursue  this  administrative  action  because  there 
was  not  a  payment  on  the  overcharge.     The  PUC  concludes  that  the 
Terminex  decision  is  inapplicable  because  it  was  based  on 
statutory  provisions  that  specifically  require  that  an  injury  be 
suffered  before  disciplinary  action  is  instituted.     The  PUC 
concludes  that  Stacy's  conduct  of  submitting  the  false  claim, 
irrespective  of  San  Francisco's  reliance  on  the  false  claim,  is 
sufficient  in  and  of  itself  to  permit  the  PUC  to  proceed  on  this 
administrative  action . 

29.  Stacy  contends  that  the  administrative  hearing  was 
conducted  in  a  fashion  that  deprived  Stacy  of  its  due  process. 
The  PUC  concludes  that  Stacy  received  all  the  process  that  it  was 
due.     Stacy  was  given  the  opportunity  to  rebut  the  adverse 
evidence  presented  by  the  City  Attorney  and  to  present  supporting 
evidence.     Stacy  was  represented  by  counsel  and  the  original 
hearing  date  was  continued  at  Stacy's  request  so  that  Stacy  would 
have  sufficient  time  to  prepare  its  defense.     The  PUC  concludes 
that  under  City  of  Enqlewood  v.   Superior  Court   (1972)   7  Cal.2d 
861,  871,  Stacy  received  appropriate  due  process  in  this 
proceeding . 

30.  Based  upon  the  foregoing,   the  PUC  concludes  that  it 
has  jurisdiction  and  the  authority  to  adjudicate  the  charges 
filed  against  Stacy. 
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SUMMARY 

The  PUC  finds  by  a  preponderance  of  the  evidence  that  the 
claim  submitted  by  Stacy  on  Contract  No.  MR-1038  was  false,  and 
that  Stacy  knowingly  and  intentionally  submitted  the  false  claim 
to  San  Francisco. 

As  a  result  of  the  findings  and  conclusions  herein,  the  PUC 
deems  Stacy  an  irresponsible  contractor  for  a  period  of  five 
years  conrmencing  on  June  6,   1994.     Stacy,  and/or  any  enterprise 
that  has  substantially  similar  officers,  directors,  owners  and/or 
principals  as  Stacy,   shall  not  be  allowed  to  act  as  a  contractor 
or  subcontractor  on  any  public  work  or  improvement  for  the  City 
and  County  of  San  Francisco  for  the  five  year  period. 

The  PUC  further  orders  that  at  any  time  after  two  years, 
Stacy  (and  any  enterprise  with  substantially  similar  officers, 
directors,  owners  and/or  principals)  is  eligible  to  apply  for 
reinstatement  as  a  responsible  bidder.     The  application  for 
reinstatement  may  be  submitted  prior  to  June  6,   1996,  but  the 
reinstatement  cannot  become  effective  until  June  6,   1996.     On  -he 
application  for  reinstatement,  Stacy  must  demonstrate  -o  the 
rUC's  (or  any  successor  Commission's)  satisf acrion  tha-  Stacy  nas 
acted  as  a  responsible  contractor  on  all  San  Francisco  and  other 
oublic  work  projects  that  Stacy  has  worked  on  during  the  two  year 
period . 
// 
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This  Order  shall  not  apply  to  any  contract  entered  into  and 
executed  by  Stacy  and  the  City  and  the  County  of  San  Francisco 
prior  to  June  6,  1994. 

IT  IS  SO  ORDERED. 

DATED;     June  2^6    >  1994 


KAY  K.  YU/  President 
San  Franaisco)  Public 
Ut  i  1  i  t  i  e  s^-eofnm  i  s  s  i  on 
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